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H™ you ever had to face 
twelve of your fellow citi- 
zens while the Plaintiff’s Attor- 
ney presented the Evidence from 
the other fellow’s point of view? 


True, your version of the 
Collision may sound perfectly 
plausible, but when the Law 
shakes its finger, the verdict may 
also shake the dollars out of your 
bank account—and the happi- 
ness out of your home! Jury 
awards run $10,000, $25,000 — 
even $100,000! 


The Aitna Combination Auto- 
mobile Insurance Policy is the 
most comprehensive form of 
automobile protection ever of- 
fered to motorists. 


It protects you all ways—always! 
Includes: Public Liability, Prop- 


When the jury's picked, will 
athey be picking on you? 


erty Damage, Collision, Fire, 
Theft, Plate Glass, Explosion, 
Tornado, Water, etc. But the 
special advantage of this Aitna 
Combination Automobile Policy 
is that it also includes the com- 
plete coast-to-coast service of 
the great Aitna family. 20,000 
representatives from Maine to 
California. A “friend in deed” 
wherever you may be! 


The Atna-izer in your commu- 
nity is a man worth knowing. 
Look him up today! 

The Atna Life Group consists 
of the Aitna Life Insurance 
Company The Aitna Casualty 
and Surety Company The 
Automobile Insurance Company 
The Standard Fire Insurance 
Company of Hartford, 
Connecticut. 








SEE THE ATNA-IZER IN YOUR COMMUNITY-HE IS A MAN WORTH KNOWING 
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modern 
corporations 


THE; COREORATION TRUST COMPANY 


Give your clients the benefit 
of the wonderful improve- 
ments in capitalization struc- 
ture that have been worked 
out in the past few years by 
America’s greatest corpora- 
tion lawyers! When an at- 
torney engages the services 
in an incorporation—in Dela- 
ware or elsewhere—of The 
Corporation Trust Company 
he is given access to pre- 
cedents that enable him to 
plan the preference clauses, 
redemption clauses, and rela- 
tions between the various 
classes of stock, on the most 
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corporation matters through 
The Corporation Trust Com- 
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very latest developments. 
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New York Court Punishes Ambulance Chasers 


~ EVEN members of the New York bar were sus- 
pended and one censured by the Appellate Di- 
vision recently, for the solicitation of negligence 


decisions to be returned in the 


cases, in the 


“ambulance-chasing” investigation started two 
years ago by the Bar Association of the City of 
New York and New York and Bronx County 
Bar Associatiot In eighteen cases decided by the 
court, charges against ten lawyers were dismissed 
because not sustained by the evidence; two law- 


vers were suspended for two years each; five were 


suspended for vear each; and one was censured. 


The Appellate Division also took action against 
two other lawyers, on other than ambulance chas- 
ing charges. One was disbarred for forging a 
clerk’s name to a mortgage satisfaction piece, later 
testifying on the clerk’s application for admission 
to the bar that the clerk signed it himself. Another 
was suspended for two years for failing to pay 
promptly mons lue a client 


Manufacturers Adopt Code of Ethics 


A MANUFACTURERS’ Code of Ethics, setting 
forth in plain business man’s language cer- 
tain interpret ns of the Clayton Act and the 
Federal Trade Commission Act which are now 
legally binding manufacturers in consequence 


of decisions courts and of the Federal Trade 


Commission, has recently been adopted by the 
members of the Jute Twine Institute of New York 
City, comprising the manufacturers of eighty per 


cent or moré all the jute twine manufactured in 


the country Similar codes have been adopted by 


the Sugar Institute, the American. Petroleum In- 
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stitute, the Anthracite Institute, and by institutes, 
trade associations and trade conferences in scores 
of other industries. 

An Unfair Competition Bureau has also been 
set up by the Jute Twine Institute, under the 
charge of its legal counsel, to investigate all com- 
plaints charging unfair methods of competition on 
the part of anyone in the industry, whether a mem- 
ber of the Institute or not. The bureau will func- 
tion similarly to other enforcement bodies recently 
set up in other industries. Where the circumstances 
require it, the bureau will lay instances of unfair 
competition before the Federal Trade Commission 
or the Department of Justice. 

The Institute’s Code of Ethics condemns as un- 
fair competition the making of false or disparag- 
ing statements with respect to a competitor’s busi- 
ness methods or products, the offering of lower 
prices or better terms to induce the breach of a con- 
tract, misrepresentation as to the quality of goods, 
the granting of secret rebates or concessions to any 
buyer, and the éelling of goods below cost, to cut 
competition. 


Nebraska Act to Reimburse Depositors of Banks 
Held Void 

HE Nebraska act appropriating about $260,000 

to pay depositors for losses incurred under the 
State Guaranty Fund plan was declared unconstitu- 
tional by the District Court of Lancaster County, 
Nebraska, in an opinion rendered January 4, accord- 
ing to the United States Daily of Jan. 5. The case 
will be appealed to the State Supreme Court, Attor- 
ney General Sorensen has announced. 

The grounds upon which the court held the 
statute void were first, that it violated the due 
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process clause, and was not for a public purpose; 
second, that the title of the act was defective; and 
third, that the appropriation involved the taking of 
the property of the public generally for the relief 
of private persons without obligation on the part of 
the State, either legal or moral. 

The court declined to pass upon the question 
of distribution of the appropriation among deposi- 
tors, and dismissed the suit brought by Governor 
Weaver. 


Juvenile Courts Called Antidote for Crime 

ANGSTERS and confirmed criminals would be 

eliminated or reduced to a negligible quantity 
if every community were provided with a well- 
equipped juvenile court, according to a statement 
of Charles L. Chute, general secretary of the Na- 
tional Probation Association, in the association’s 
Bulletin. 

Although all but two states of the Union have 
laws for juvenile courts, says Mr. Chute, there are 
still hundreds of cities and a majority of rural com- 
munities without juvenile courts or probation serv- 
ices. The juvenile courts in the country having 
complete facilities for the treatment of delinquency 
and crime are very few. 

“Studies made of confirmed criminals,” contin- 
ues the statement, “show that in nearly all cases 
their delinquencies started in youth. If crime can 
be treated promptly and intelligently when it first 
appears, we shall have found the remedy for the 
so-called ‘crime wave’ in our country.” 

The National Probation Association, whose 
president is Hon. George W. Wickersham, has laid 
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down seven standards for progressive juvenile 
court work. They include: (1) a judge chosen for 
his special qualifications, particularly an under- 
standing of social problems and of child psychol- 
ogy; (2) private, informal hearings; (3) authority 
to deal with parents and exclusive authority to deal 
with children needing court care; (4) experienced 
probation officers, trained in child welfare work; 
(5) a good record system with adequate clerical 
help; (6) facilities for physical examinations and 
for mental study of problem children; (7) a well- 
equipped detention home or good family boarding 
homes for the temporary care of children. 





Senator Asks Opinion of New York Bar on 
World Court 


HE action of the New York City Bar Associa- 

tion’s committee on international law, unani- 
mously recommending to the Senate that it ratify 
the protocol for American adherence to the World 
Court, has prompted Senator Vandenberg of Michi- 
gan, a member of the Senate Committee on For- 
eign Relations, to write the association, asking its 
opinion upon the legal effect of the proposed basis 
of American adherence. Three questions were sub- 
mitted by the Senator, which, together with the 
association’s answers, were made public by Senator 
Vandenberg and published in the United States 
Daily of Jan. 6. The questions and answers were 
as follows: 

Q. Is it your conclusive judgment that the 
United Sates cannot be made a litigant in the World 
Court without the specific consent of the United 
States in each instance A. Yes. 

Q. Is it your conclusive judgment that advis- 
ory opinions cannot be rendered by the court in a 
matter in which the United States has an interest 
except as the United States consents? A. Yes. 

Q. Is it your conclusive opinion that the court 
is not calculated to render an advisory opinion over 
the protest of the United States in a case in which 
the United States claims an interest? A. Yes. 

The committee on international law of the As- 
sociation of the Bar of the City of New York in- 
cludes Elihu Root, George W. Wickersham, Fred- 
erick R. Coudert, James W. Gerard, John G. Mil- 
burn and Frank L. Polk. 


Kentucky Judicial Council Makes First Biennial 


Report 

HE Judicial Council of Kentucky, established in 

1928, has just submitted its first biennial report, 
setting forth a number of recommendations for im- 
provement i. Kentucky jurisprudence, and includ- 
ing also a detailed compilation of statistical reports 
of the work accomplished by the judicial system 
of the commonwealth. 

The Council has proceeded cautiously in rec- 
ommending measures, preferring gradual improve- 
ment to the inevitable confusion attendant upon nu- 
merous radical changes, however desirable. There- 
fore, the report states, a number of suggestions 
were laid aside for further consideration. Eleven 
measures are submitted by the Council, each de- 
signed to remedy some defect peculiar to local law. 

One evil which has roused much popular in- 
terest in other parts of the country as well as in 
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Kentucky is the practice of paying trial judges or 
ustices of the peace a fee for each conviction, and 
o fee for acquittals. The Council’s report says on 
his subject: “We have considered the problems 
nsuing from the respective decisions of the Su- 
reme Court of the United States and of the Court 
f Appeals of Kentucky that a judge who will re- 
eive substantial fees if the defendant in a criminal 
ise is convicted and nothing in the event of an ac- 
uittal, is disqualified to sit in the trial of the case. 
We recommend that the county judge be paid a sal- 
iry by the county, to be fixed by the fiscal court 
within minimum and maximum limits, for his serv- 
ices in trying criminal cases and that all fees and 
‘ommissions heretofore payable to him be paid into 
the county treasury.” 

An important recommendation is that the pro- 
cedure in election contest cases be amended, so as 
to require a petition contesting a primary election 
to be filed within fifteen days after the primary, 
instead of within five days after the votes have been 
tabulated and the results ascertained. “Just when 


the commissioners ascertain the results,” says the 
report, “is always a question of fact—often an ex- 
tremely doubtful one. It has been an abundant 
source of contention, sometimes of injustice and 
even of fraud.” The suggested amendment would 


eliminate this indefiniteness. 

Other recommendations relate to the invest- 
ment and management of property of persons under 
disability. One of these recommendations is that 
the proceeds of a sale of real property of such per- 
sons should be allowed to be reinvested in any prop- 
erties or securities deemed lawful investments for 
fiduciary funds. “When the code was drawn,” the 
report points out, “land was considered to be the 
only secure form of investment, with the possible 
exception of government bonds. Today, there are 
so many forms of lawful investments which offer an 
equal, if not greater, security that, in our opinion, 
the estates of persons under disability, and partic- 
ularly of infants, are at a great disadvantage be- 
cause of the legal obstacles in the way of invest- 
ments of this kind.” 

The delays involved in appeals would be short- 
ened by a measure which would permit a bill of 
exceptions and transcript of testimony to be filed 
and approved during court vacation, on a day ap- 
pointed by the trial judge. This would make it 
possible to file the record in the Court of Appeals 
without waiting for the next term of the trial court, 
though the record was not ready during the term at 
which the case was tried. 


Meeting of Committee on Conseroation of Mineral 
Resources 


HE Committee on Conservation of Mineral Re- 

sources of the Section of Mineral Law held a 
meeting in Chicago during the latter part of Janu- 
ary. Chairman Chester I. Long presided. After a 
full discussion two sub-committees were appointed, 
one on proposed legislation relating to solid min- 
erals and the other on conservation of oil and gas. 
Mr. William V. Hodges of Denver is chairman of 
the first sub-committee and Mr. W. L. Murphy of 
Missoula, Mont., and Mr. D. J. F. Strother of 


Welch, W. Va., are the other members. The sec- 
ond sub-committee is composed of Walter F. Dodd 
of Yale University, chairman ; J. C. Denton of Tulsa, 
Okla.; Paul M. Gregg of Los Angeles, Cal.; T. L. 
Foster of Dallas, Tex., and Earle W. Evans of 
Wichita, Kan. 

These sub-committees are to consider the sub- 
jects assigned and report to a full meeting of the 
committee to be held early in the spring. The sub- 
committee on oil and gas will recommend legisla- 
tion for the oil-producing states. It will also give 
consideration to the act which California has 
passed for the conservation of natural gas. Pend- 
ing legislative proposals, both for congressional and 
state action, will be considered by these two bodies. 

The following members of the committee were 
present at the meeting: Chester I. Long, chair- 
man ; Walter F. Dodd, J. C. Denton, W. L. Murphy, 
T. L. Foster, William V. Hodges, D. J. F. Strother. 
In addition, Mr. James A. Veasey, chairman of the 
section of Mineral Law, and the following members 
of the Council of the section were in attendance: 
Mr. Alvin Richards, Mr. James H. Finley and Mr. 
P. C. Spencer. 


Buncombe County (N. C.) Bar Entertains Executive 
Committee 


HE Buncombe (N. C.) County Bar was host 

at a banquet to the Executive Committee of the 
American Bar Association during its meeting at 
Asheville in January. Mr. Kinsland Van Winkle, 
President of the Buncombe Bar, acted as toastmas- 
ter and his introductions of the speakers were ex- 
tremely humorous and provoked much merriment. 
President Kenneth C. Royall, of the North Carolina 
Bar Association, welcomed the guests and Presi- 
dent Henry Upson Sims, of the American Bar As- 
sociation, spoke very effectively of the ends and 
aims of the organization. Chief Justice Stacy, of 
the North Carolina Supreme Court, gave a new 
definition of law in his able address, declaring that 
Blackstone’s view of the term was out of date 
and that today law should be defined as “the high- 
est expression obtainable at any given time of the 
people’s conception of the correct rule of conduct.” 
Judge Webb, of the U. S. District Court spoke of 
the cordial relations between the Federal Bench 
and Bar, and Mr. Charles A. Boston, member of 
the Executive Committee, spoke in a humorous vein 
and rather surprised his hearers by his acquaint- 
ance with North Carolina history. Members of the 
Executive Committee present at the banquet were: 
President Henry Upson Sims; John H. Voorhees, 
of Sioux Falls, S. D., Treasurer; William P. Mc- 
Cracken, Jr., of Washington and New York, Secre- 
tary; Edgar B. Tolman, of Chicago, editor-in-chief 
of The Journal; Charles A. Boston, of New York; 
Province M. Pogue, of Cincinnati; Ralph A. Van 
Orsdel, of Omaha, Nebr.; Thomas W. Davis, of 
Wilmington, N. C.; Bruce W. Sanborn, of St. Paul; 
Guy A. Thompson, of St. Louis; William B. Gree- 
nough, of Providence, R. I.; Clarence E. Martin, of 
Martinsburg, W. Va., and Hon. Orie L. Phillips, of 
Albuquerque, N. M., Judge of U. S. Circuit Court 
of Appeals. 
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Massachusetts Judicial Council Reports 


HE Judicial Council created in 1924 for the 

continuous study of the Judicial System, its 

procedure and practice and its results, has 
filed its 5th annual report with Governor Allen. 
The report is signed by Addison L. Green of Holyoke, 
Chairman, Judge Franklin G. Fessenden of 
Greenfield, formerly of the Superior Court, Judge 
Charles T. Davis of the Land Court, Judge Harry 
R. Dow of the Essex County Probate Court, Judge 
Charles L. Hibbard of the Pittsfield District Court 
and Robert G. Dodge, Frederick W. Mansfield and 
Frank W. Grinnell of the Boston Bar. 

The report, which is printed as Public Docu- 
ment No. 144 and may be obtained at the Public 
Document room at the State House, opens with a 
description of the congestion in the Superior Court 
due largely to the flood of motor vehicle accident 
cases which followed the motor vehicle insurance 
law. As that whole problem, including the recom- 
mendations made by the Council last year, was 
referred for further consideration to the Special 
Commission on Motor Vehicle Insurance created 
by the Legislature, the Council awaits the report 
of that commission and makes no further recom- 
mendation on the subject at this time. 

The outstanding recommendation in the report 
of the Council is a “Plan for Measured Service and 
Compensation for Judges of Advancing Age” in 
the Superior Court, the Land Court and the Munici- 
pal Court of the City of Boston. This subject is 
more fully discussed and more carefully thought 
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out than it has been before and as there is much 
misunderstanding about it, we quote in full that 
part of the report. The subject is one of far-reach- 
ing importance which should be more generally 
understood. 


Plan for Measured Service and Compensation for 
Judges of Advancing Age 


“We believe thoroughly in our constitutional 
system of appointment of judges with tenure ‘dur- 
ing good behavior,’ which has stood the test of a 
century and a half of practical experience; but, 
under the conditions of modern life, ‘we think it 
needs to be supplemented in the manner herein- 
after suggested. 

“A judge, as he grows older, is likely to feel 
the strain and not be physically equal to effective 
full-time service at a period when his judicial capac- 
ity and experience may still be of great value to 
the public. The growing public interest in more 
expeditious and businesslike administration of the 
courts has called attention to the situation. Many 
judges at the age of seventy years, and a few for 
some years thereafter, are still sufficiently vigorous 
for full-time service. The problem, then, is to 
retain the services of the judges according to their 
strength by providing an elastic system under 
which the amount of service required may be ad- 
justed and their compensation measured by the 
service rendered. 

“Reference was made to this problem in our third 
report in 1927, and again in our fourth report in 
1928. This need has been felt and met in other 
states in various ways. Our study of the problem 
has been greatly helped by the information which 
we have received from officials in these states. 

“We expressly disclaim at the outset any inten- 
tion to create or extend a pension or retirement 
allowance scheme. Briefly stated we desire to ac- 
complish one object only—to maintain the maxi- 
mum working capacity of the courts, and to that end 

“(a) To improve the conditions in our courts 
by adjusting the services of judges to advancing 
age while conserving to the Commonwealth the full 
measure of ability and experience of these judges 
as long as they are strong enough to serve. 

“(b) To emphasize the importance and estab- 
lish the place in our judicial system of the fifty- 
eighth amendment to our Constitution." 

“The constitutional tenure ‘during good be- 
havior’ was established to encourage and protect 
judicial independence and impartiality and not to 
provide for a life tenure of office without effective 
and continued service. Judges hold office solely 
in accordance with the constitutional phrase ‘dur- 
ing good behavior’ which implies, of course, a con- 
tinuance of the judicial service for which they are 
appointed. No judge has ever been appointed to 
his position ‘for life.’ They are removable by ad- 
dress of both houses for any reason, as Judge 
Bradbury was removed from the Supreme Judicial 
Court in 1803, for incurable illness. They are also 
removable ‘after due notice and hearing’ (unless 
hearing is waived) by the Governor and Council 


1The 58th amendment provides “‘that the Governor with the consent of 
the Council, may after due notice and hearing retire them [judicial of- 
ficers] because of advanced age or mental or physical disability. Such 
retirement shall be subject to any provisions made by law as to pensions 
or allowances payable to such officers upon their voluntary retirement.”* 
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The Judicial f Massachusetts: From left to right: F. W. Grinnell, Judge Dow, R. G. Dodge, Judge Fes- 


senden, A. | re Chairman, Jud 


ed age or mental or physical 
e fifty-eighth amendment, which 
sted in the Constitution since 


‘because t ad 
disability’ unde 
amendment 


1919. The p ns of this amendment have been 
used but once [here is in our opinion no doubt 
of the constit al power of the Legislature to 
enact such laws as will adjust the amount of service 
and compensat n a measured basis as we have 
above suggest 

“According € propose, as a measure of 
sound policy in the interest of economical and 
effective use the judicial power, that a justice 
of the Super Court, of the Land Court or of the 
Municipal ‘ t of the City of Boston shall be 
given the opt fter fifteen years of judicial serv- 
ice as a full-t judge to be put, at his request, on 


a part-time f not less than half-time and be 


paid for that e a proportionate amount of the 
full salary ; that at the age of seventy each judge of 
said courts be automatically placed on such half- 
time basis su t to a call to service for half-time or 
for more tha ilf-time, if he is able and willing, by 
the chief just f the Superior Court or the Munic- 
ipal Court of City of Boston or by the judge of 
the Land Court and that he be paid a proportionate 
amount of the full salary measured by the service 
rendered uj rtificate of the chief justice or 


judge the judicial ten- 





ge Davis, F. W. Mansfield, Judge Hibbard. The picture was taken at the meet- 
Dec., 1920, when the Fifth Report was finished. Courtesy of Massachusetts Law Quarterly. 





ure in the slightest degree. The part-time judge 
would still remain a judge in every respect with all 
the powers and duties of a judge except the duty 
of full-time service, and the compensation would 
be measured by that service. A judge of seventy 
years, or more, who was still vigorous enough for 
full-time service could still be called upon by the 
chief justice or judge for full-time. As a part of 
our scheme we recommend that in the Superior 
Court for every two justices thus put on a half- 
time basis a vacancy be created in the regular num- 
ber of justices to be filled by a new appointment. 
In the other two courts mentioned, where the num- 
ber of judges is much smaller, a vacancy should be 
created by each retirement. 

“The situation in the Superior Court is such, 
so far as the volume of business is concerned, that 
there will always be work enough which can be 
done by such part-time judges. Among other 
things, by holding additional jury-waived sessions, 
they may obviate the necessity of a number of 
references to master or auditors, thus saving a part 
of what is now a heavy expense to the counties and 
litigants. 

“The Land Court with a heavy docket has only 
three judges and the Municipal Court of the City 
of Boston with a chief justice, eight associate jus- 
tices and four special justices and a large and in- 
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creasing volume of business will furnish abundant 
aah for service by regular justices and part- 
time justices as well. 

1 “We believe that the plan above outlined is 
simple, practicable and constitutional and that it 
would improve the entire judicial system, preserve 
and prolong the valuable service of experienced 
judges, be more economical than the present ar- 
fangment, and that it would, at the same time, 
bring the fifty-eighth amendment into practical op- 
eration when necessary for the good of the service 
iti a way which is desirable and expedient. 

“The fifty-eighth amendment was intended to 
supplement the purpose of the twenty-ninth article 
of the Bill of Rights and of the third chapter of the 
Constitution and thereby to provide and maintain 
a vigorous, effective, independent and impartial 
judiciary. 

“Under the plan which we propose, every judge 

upon reaching the age of seventy will automatically 

go 6n a measured service basis, and if thereafter he 
is unable to serve for half time in any one year 
that fact will readily become known and if his 
weakened condition appears to be sufficiently per- 
manent the procedure for involuntary retirement 
under the fifty-eighth amendment can be brought 
into operation. The amendment was adopted for 
practical use under the circumstances which we 
are describing. 

“The District Courts present a more difficult 
problem. We have as yet found no satisfactory 
method whereby a justice of one of these courts can 
retire to part-time service... As the law now stands, 
a District Court judge who was appointed before 
July 1, 1921, and has reached the age of seventy 
years after twenty successive years of service may 
resign his office or be retired under the fifty-eighth 
amendment and thereafter receive three-fourths of 
the salary paid to the justice of his court immedi- 
ately prior to January 1, 1924. A justice appointed 
after July 1, 1921, may be retired under the fifty- 
eighth amendment and thereafter receive one-half 
of the salary paid to him immediately prior to July 
1, 1921. Should such a judge appointed after July 
1, 1921, resign he would receive no pension or re- 
tirement allowance. 

“We are informed that the ages of the District 
Court judges as of October 1, 1929, were: 1 below 
forty years of age; 12 from 40 to 49, inclusive; 17 
from 50 to 59, inclusive ; 23 from 60 to 69, inclusive ; 
15 from 70 to 79, inclusive; 4 from 83 to &6, inclus- 
ive. Since October 1, one of the judges in the last 
class has resigned. 

“We shall continue our study of this problem 
for it is, in our opinion, of the greatest importance 
that there should be no failure of justice due to 
‘advanced age or mental or.physical disability.’ ” 

~The report of the Council also deals with other 
matters, such as the need of more technical assist- 
ance in land registration, bills of exceptions, the 
admissibility in evidence of business entries, sur- 
vival of actions and various suggestions as to civil 
and criminal proceedings in the district courts, in- 
eluding the more serious motor vehicle offenses. 
There is also a recommendation to avoid double 
trials in criminal cases in the Boston Municipal 
.Court and to provide for the prompt review of sen- 


tences by a board of review of three judges in that 
court. 

There is a recommendation for a simpler and 
more direct method of proving claims in the Pro 
bate Court against the estate of a deceased person 

There are three other simple recommendations 
of general interest—one relating to the theft of bar 
examination papers which created a sensation a 
few years ago,—another relating to the comfort of 
witnesses and another relating to the treatment of 
juries. On the first of these subjects the Council 
reports as follows: 

Theft of Bar Examination Papers 


“The community was startled several years 
ago by the news that the contents of the examina- 
tion papers for admission to the bar had been stolen 
in advance and sold to some of the candidates for 
admission. As a result of the discovery the Bar 
Examiners discarded the whole examination and 
required all the candidates for admission at that 
time to take a second examination. The matter 
was investigated by the then Attorney General and 
criminal proceedings were begun which after sev- 
eral years were reported to have been dropped for 
failure to obtain sufficient evidence to warrant 
proceeding with the cases. The difficulty appears 
to have been that the only form of criminal pro- 
ceeding practically applicable to such a situation 
was a common law indictment for conspiracy to 
work a fraud upon the Commonwealth, and the 
difficulty of proving such a conspiracy beyond a 
reasonable doubt was the obstacle in the way of 
further prosecution of the cases. While we hope 
there will be no further occasion for such proceed- 
ings in the future, we do not think that the lack of 
effective procedure for dealing with such a situa- 
tion should continue. 

“General Laws, chapter 31, sections 11 and 51, 
provide a penalty for furnishing special or secret 
information in connection with civil service ap- 
pointments. After conferring with former Assistant 
Attorney General Alfred R. Shrigley, who investi- 
gated the cases referred to, we recommend the 
following draft act: 

“Chapter 221 of the General Laws is hereby amended 
by inserting after Section 37, the following new section: 

“Section 37a. A person who shall wilfully or corruptly 
exhibit or disclose or obtain or distribute an examination paper 
or any question for admission to the bar, or copies thereof, 
or the contents or any part of the contents thereof, prior to 
the examination for which said paper or question has been 
prepared shall be punished by a fine of not less than 


dollars, or by imprisonment for not more than 
or by both fine and imprisonment. 


Chairman Wickersham Explains Commission's 


Recommendations 
RITICS who have objected to the measures for 


improving prohibition enforcement recom- 
mended by the National Commission on Law Ob- 
servance and Enforcement were answered by 
George W. Wickersham, Chairman of the Commis- 
sion, in a radio address delivered Jan. 22 under the 
auspices of the National League of Women Voters 
and the National Broadcasting Company, and pub- 
lished in the United States Daily of January 24, 
1930. 

“At an early date in its deliberations,” 
Wickersham, 


said Mr. 
“certain things appeared obvious to 
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opinion, might with- 
nded for the consideration of 


improvement in the en- 
hibition law. Accordingly, in 
er, the Commission sent to the 





-d by the President 
has been the subject of de- 
contained in this report 
[Transfer to the Department of 
ition and preparation of cases* 
I (2) codification into 
1y confused and 
bearing upon the subject af- 
] nendment; (3) an addi- 
aking more effective the so- 
visions of the law; and (4) a 
g the congestion in the Fed- 
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rm ot the ma 


ing petty cases of casual or 
the law to be disposed of 
tes Commissioners.” 

een raised, according to Mr. 
he prosecution of petty mis- 
mation instead of indictment, 
urt without a jury, after hear- 
| States Commissioner, would 
ht to trial by jury. “The claim 
; “The right 
ired by the Constitution, never 
But even in the 


’ he said in reply. 


nisdemeanors. 


neanors, the r« commendation of 


uld secure to a defendant 
offenses the right of 
he demand it in season. The 
nendations, we believe, would 
iestion in prohibition 


these petty 





here, parenth« tically, that the 
of the Commission, that the 
and prosecution of prohibi- 


ransferred from the Treasury to 


since the time of 
lress, been adopted by Con- 


problem of law observance 
said Mr. Wickersham, 


idies of the commission led to 


far more comprehensive sur- 
ect of the organization, juris- 
re of the United States courts 


that such an inquiry could best 
rh the law schools of the coun- 


» undertake this work has been 
of Charles E. Clark, Dean of 
mn. Owen J. Roberts, of Phila- 

Harvard Law 

Dean of the Univer- 

Law School, and Robert M. 
of the University of Chicago. 

committee has been 

institutions, probation and pa- 

Hastings H. Hart, of the Rus- 

1, a distinguished authority on 

of the direct and indirect cost 


Morgan, ol 


advisory 


le by Mr. Goldthwaite H. Dorr, 





Hon. R. B. Bennett 


President Canadian Bar Association and Honorary Member 

of the American Bar Association. President Bennett will 

have an active part in the arrangements for the Canadian 

entertainment of the visiting English, Scotch, Irish and 
French lawyers this summer. 


former assistant United States attorney, assisted by 
Sidney P. Simpson of New York. 

Abuses in law enforcement are being studied by 
Mr. Walter H. Pollak of the New York bar and 
Prof. Zechariah Chafee of Harvard Law School. 
Miss Edith Abbott, Dean of the graduate school of 
social science administration of the University of 
Chicago, is working on the subject of “Criminal 
Justice and the Foreign Born.” 


Visit of Foreign Bars 


HE Committee on Arrangements for the enter- 

tainment this summer of the visiting members 
of the English, Scotch, Irish and Paris Bars held a 
meeting in Chicago on February 14. Various 
details as to reception, itinerary and entertainment 
were discussed, but no official announcement was 
made. The following members of the committée 
were in attendance: Silas H. Strawn, Chairfman; 
Henry Upson Sims, President; William P. Mac 
Cracken, Jr., Secretary; John H. Voorhees, Treas- 
urer; Chester I. Long, R. E. L. Saner and Ralph A. 
Van Orsdel. The committee selected two additional 
members at this meeting: Guy A. Thompson of St. 
Louis and Wilson M. Powell of New York. 
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TWO NEW BOOKS 
OF THE 
UTMOST IMPORTANCE 





WILLOUGHBY 
on the 


CONSTITUTION 
of the 


UNITED STATES 


Second Edition 


Revised and Enlarged by 


WESTEL WOODBURY WILLOUGHBY 
Professor of Political Science, Johns Hopkins University 


In Three Large Volumes Price $36.00 





NIMS ON 


UNFAIR COMPETITION 


and 


TRADE MARKS 


Third Edition 


Revised and Enlarged by 


HARRY D. NIMS 
(of the New York Bar) 
A Timely Book for Lawyers and Business Men 
This book covers the protection which the law now affords 
ainst the many injuries suffered by manufacturers and mer- 
chants at the hands of unscrupulous competitors caused by 
actionable misrepresentation, passing off and substitution. 


In One Large Octavo Volume, Buckram Binding, $20.00 


fin tl tal Aa! ats ns tg ph 
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THE WORLD COURT AS A GOING CONCERN 





Profound Ignorance as to Details of Institution to Be Found in the Most Unexpected 
Quarters—Composition of Court and Mode of Electing judges—League Merely Pro- 


vides Organization Whereby More Than Fifty States Can Make Their Choice— 
Function of Court and Law It Applies—Intimate Description of How 
It Works, Drawn From Recent Experience* 





By Hon. CHarLes EvANs HUGHES 
Former Judge of the Permanent Court of International Justice 


to give you an account of the 

World Court as a going concern. I shall make 
no apology for dealing with details of organiza- 
tion, as 1 have discovered that there is profound 
ignorance on this subject in the most unsuspected 
quarters. One of the world’s famous statesmen, 
vhom I met abroad last summer, asked me how 
the judges of the Court were elected, and from 


T is not my purpose to make a controversial ad- 
dress, but rathe 


the sort of questions put to me in this country, 
even by lawyers, I am persuaded that, while there 
has been much discussion about the World Court, 


knowledge on the part of most 
ts relating to its constitution and 
actual working. I trust that you will find the facts 
with respect to the organization of the Court 
interesting, and I shall take the liberty of adding 
a description of its methods in dealing with cases, 
pressions I have gained from my 


there is but little 
people of the fa 


giving you the in 
connection with it 

What is the World Court, or the Permanent 
Court of International Justice, as it is formally 
designated? It is a bench of fifteen judges, eleven 
ordinary judges and four deputy judges, the latter 
being called upon to serve in the absence of ordi- 
nary judges. Nine judges constitute a quorum, 
but it is intended that eleven shall sit if possible. 
Under the revision of the organization of the 
Court, which is now before the Governments for 
approval, the position of deputy judges will be 


abolished and instead there will be fifteen ordinary 
judges. This will give opportunity for calling the 
judges to sit in rotation, so long as eleven are 


available, an arrangement which may be used to 
facilitate the work of the Court. The judges are 
elected for nine years and all are elected at the 
same time except as vacancies arise which are 
filled by special elections for the unexpired term. 
The next election will take place in September, 
1930, when the entire bench of fifteen judges will 
be chosen. When a State, or a country, as we 
say, which is a party to a case before the Court 
has none of its own nationals among the judges, 
that State may appoint a judge to sit in that par- 
ticular case. In this way, there may be more than 
eleven judges sitting. 

How are the judges elected? Manifestly, it is 
of vital importance to have competent and impar- 
tial men, and the method of selection deserves 
careful consideration. The Court is organized 


' 





; “* Address of Hon. Charles E. Hughes before the Association of 
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under a constitution which is called the “Statute 
of the Court, and this is put into effect by agree- 
ment among the nations that support the Court. 
This agreement is called the “Protocol of the 
Permanent Court of International Justice,” and it 
has been signed by fifty-four States. The States 
in the Western Hemisphere that did not sign the 
original protocol of the Court are the United States, 
the Argentine Republic, Mexico, Ecuador and Hon- 
duras. In Europe, Turkey and Soviet Russia also 
did not sign. 

Before the judges are elected, there must be 
nominations. For this purpose resort is had to the 
members of the old Court of Arbitration established 
under the Hague Convention of 1907, to which the 
United States is a party. That Court of Arbitration 
consists of members appointed by the various Gov- 
ernments and is really a panel of arbitrators from 
which selection can be made for particular arbi- 
tration. We have in the United States, for ex- 
ample, four members of the old Court of Arbitra- 
tion who have been designated by the President: 
Elihu Root, John Bassett Moore, Newton D. 
Baker and myself. These national groups, 
respectively, of members of the old Court of 
Arbitration make the nominations of judges for 
the new World Court. The statute of the new 
Court recommends that each of these national 
groups should consult the highest court of their 
country, its legal faculties and associations devoted 
to the study of law, to the end that impartial and 
competent jurists should be proposed. After the 
nominations have been made, the election of judges 
of the World Court takes place in the Council and 
Assembly of the League of Nations. Let me say 
a word as to the reason for this method of selection. 
If you had fifty or more judges, representing fifty 
or more States, you might have an assemblage of 
an interesting character, but it would not be able 
to function properly as a court. It would resemble 
a parliamentary assembly with the maximum op- 
portunities for delays, obstruction and the intrusion 
of politics. It would be practically impossible to 
maintain continuous, independent and satisfactory 
judicial work. But if you have a less number of 
judges, how are you to deal with the rivalries of 
Governments and obtain a Court that will com- 
mand the confidence of so many countries, both 
the great Powers and the smaller Powers? The 
organization of the League of Nations offered a 
method by which this difficulty could be solved. 
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In the small body which constitutes the Council 
of the League the great Powers, Great Britain, 
France, Italy, Japan, and now Germany, are per- 
manent members. The choice of judges by the 
Council would thus naturally represent the wishes 
of the great Powers. In the Assembly of the 
League all the fifty or more Powers stand on an 
equal footing, and the small Powers are in a great 
majority. Hence, election by the Assembly means 
that the small Powers have had their say. To 
elect the judges, there must be a majority in each 
body, and the concurrent elections by both the 
Council and Assembly mean the concurrence of 
the Powers, both great and small. If the two 
bodies do not agree on a choice, a conference com- 
mittee, like one of the conference committees of 
our Senate and House of Representatives, is ap- 
pointed and, if an agreement is not reached in this 
way, the members of the World Court, already 
chosen, proceed to elect. 

There is much talk in this country as to the 
election of judges by the League of Nations. It 
is quite evident, however, that if upwards of fifty 
States are to elect judges they must meet in some 
way for this purpose. If there were no League 
of Nations, and a World Court were set up, the 
Governments would have to arrange for an organ- 
ization to elect judges. The League of Nations 
is frequently spoken of as though it were a unit, 
or acted as an entity in the election, but it is really 
composed of all these States, or countries, which 
have different policies and objectives and, when it 
comes to the selection of judges, they are not act- 
ing with the unity of a league but proceed accord- 
ing to their several conceptions of what the situa- 
tion requires in the selection of a body of judges, 
who are not to execute orders but to pass upon the 
controversies which arise when States are unable 
to agree. The League of Nations provides an or- 
ganization by which all these countries can make 
their choice. If the United States adheres to the 
protocol of the Court, it will be entitled to partici- 
pate as a Great Power in the elections in both the 
Council and Assembly. It would naturally be ex- 
pected that nationals (that is, citizens) of great 
States, in view of the magnitude of their interests, 
would always be found in the membership of an 
international court and thus that nationals of such 
countries as Great Britain, France, Italy and Japan 
would be selected. The same would be true of the 
United States if it supported the Court, as it has 
been true of the United States even in the absence 
of that support. There has always been a citizen 
of the United States on the World Court. Ger- 
many has no national on the Court at present, but 
it is most probable that she will have after the next 
election of judges. If all these great Powers had 
nationals on the Court, this would account for six 
of the fifteen judges and nine others would be na- 
tionals of other and smaller Powers. The conflict 
in interests, which there is nothing in the organiza- 
tion of the League of Nations even to obscure, 
much less to destroy, naturally tends to bring 
about the selection of men who by reason of their 
age, their experience, their character and attain- 
ments enjoy the confidence of the large group of 
small Powers whose part in the election is essential. 
For whatever great Powers may do when they fall 
into controversy, resort to the Permanent Court is 


recognized as the most important guarantee of 
justice to the smaller Powers. Their interest in the 
selection of judges is therefore very keen. As the 
men proposed by the national groups of great 
Powers must submit themselves to the election by 
the smaller Powers, the great Powers naturally put 
forward men of eminence whose records they think 
will stand scrutiny; and as the judges proposed by 
the groups in the smaller Powers are to pass upon 
the controversies of the great Powers, they are 
prompted to offer men of the required compe- 
tence. No institution in this world can escape 
human limitations. We have had difficulties at 
times with reference to the choice of men for the 
Supreme Court of the United States. If you reflect 
upon the selection of judges for a permanent inter- 
national court, I am inclined to think that you will 
find that it would be difficult to suggest a method 
which in its general features would be more likely 
to secure a bench of international judges in which 
confidence could be reposed. If you sought to es- 
tablish a world court independently of the League 
of Nations, the fifty or more States which are now 
members of the League would have to join in 
electing judges and it would be necessary to pro- 
vide a practical plan by which you would have an 
organization of all the States concerned which 
would measurably correspond to the organization 
of the Council and Assembly of the League in order 
to insure the balance of the small and great Powers 
which is essential to the establishment of an 
effective tribunal. I think that the real point with 
some of our friends who oppose the present method 
of selection is not that the method itself is in- 
herently defective, but that they are opposed to a 
permanent court altogether. But for many rea- 
sons, which I cannot undertake at this time to 
detail, it has long been the desire and policy of the 
United States to have a permanent international 
court. 

Similar considerations apply to the fixing and 
payment of the salaries of the judges and the ex- 
penses of the Court. The League provides the or- 
ganization for this purpose, but it should be re- 
membered that it is upwards of fifty countries com- 
posing the League and supporting the Court that 
fix the salaries and that these countries pay them 
together with the expenses of the Court according 
to their quotas. If there were no League, the sal- 
aries and expenses of a world court would have to 
be contributed by the supporting governments, 
and there would have to be machinery for making 
the budget apportionment and payment. What is 
really of importance is the fact that when judges 
have been elected, neither they nor their decisions 
are subject to the control of the League. A judge 
can be dismissed only when in the unanimous 
opinion of the other judges he has ceased to fulfill 
the required conditions. I should add that the 
ordinary judges, as distinguished from the deputy 
judges, are not permitted to exercise any political 
or administrative function during their term of 
office. The revision of the statute of the Court, 
which is now awaiting approval, not only contains 
this prohibition but also provides that the members 
of the Court may not engage in any other occupa- 
tion of a professional nature. 

What is the function of the World Court? It 
is to pass upon questions which arise between 
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States. It does not take cognizance of controver- 
sies between individuals, or controversies between 
individuals and a State. A State may make the 
cause of its nationals its own, and thus present a 
controversy th another State, of which the Court 
has jurisdictiot1 his was illustrated in the cases 
decided at 1 st term of the Court between 
France and B: and France and Yugo-Slavia, in 
ach of v h the French Government has espoused 
he caus¢ I 1 holders of bonds issued by the 
he (; ¢ 

Unless States which support the Court 
have otherw greed, resort to the Court is not 
ompulsory ; t retain the right to refuse to sub- 
mit their cas the Court. In the proposal that 


the United States to the protocol 


of the Court s not been su neal that the 
United Stat uld accept a compulsory juris- 
diction. If the United States adheres, it can still 
refuse to subi to the Court any particular contro- 
versy. The Court will not decide a dispute be- 
tween States unless the parties to the dispute have 


consented to its submission to the Court. 

Now ther s a class of controversies which 
Governments ought always to be willing to submit 
to judicial ement. These. are controversies 





questions of law as dis- 
policy. They 


over what are essentially 
; 


tinguished f1 questions of mere 

ire dispute S nceerning questions - international 
law, as to the interpretation of treaties, as to the 
existence of facts out of which international obliga- 
tions arises, or as to the reparation that should be 
made when there has been a breach of an inter- 
national oblig Questions of this sort in all 
civilized countries are normally disposed of by 
judicial tribunals. It ine been the declared policy 


of the Unite 
submitted to 


States that such questions should be 
bitration, which is a form of judicial 


settlement. We have not taken the unreasonable 
position before the world that we would take the 
law into our own hands and that where we had a 
legal dispute with another country we should insist 


Pact of Paris, or 
a ridiculous form 


r ourselves. The 
pact, would be but 


on deciding 
the Kellogg 


of words if the attitude of those who signed it were 
otherwise, for this agreement Says not only that 
war is renounced as a national pi icy but that the 


settlement sputes shall be had only by pacific 


means. Pacific means for the settlement of a legal 
controvers} the parties cannot come to an agree- 
ment, is jud | settlement. In the class of ques- 
tions I hav: described, the statute of the Court 
provides that the States supporting it may, if they 
choose, sigi hat is called an optional clause ac- 
cepting compulsory jurisdiction \ considerable 
number of States—I believe about forty-two—in- 
cluding Great Britain, France, Italy and Germany 
have sig? his clause. A large number of these 
have not a ratified. Aside from this optional 
clause, there are a great number of special treaties 
between « tries which provide for the submission 
of controversies to the World Court if the parties 
find themselves unable to agree. 
What law does the Court apply in the disposi- 





tion of tl ntroversies? It applies international 
law. What international law? It is the body of 
principles | rules which civilized States consider 
as binding them in their mutual relations. It 
rests upon the consent of sovereign States. There 
are many tions which are discussed by inter- 





national jurists with respect to principles which 
are not yet embodied in international law as there 
is no satisfactory evidence of the consent of States 
to be bound by them. There are also particular 
principles and rules that are binding upon particu- 
lar States because they are established by treaties 
between such States. These rules are not, properly 
speaking, international law, but they govern the 
States that have agreed to them. If there is a dis- 
pute as to a question of international law and the 
Court finds that there is no international law on 
the subject, it It is not its function to 
create rules of international law. It explores, hears 
arguments and determines whether there is a rule 
of international law applicable to a given case. Its 
decisions on such questions expound and clarify in- 
ternational law. The law thus develops in a normal 
way by the unfolding of its accepted principles in 
their application to particular disputes. But the 
Court does not assume the function of a legisla- 
ture. The Court is naturally very cautious in this 
part of its work; an international court would not 
long survive that took to itself the legislative func- 
tion or the making of law for States. In the ascer- 
tainment of international law, the Court examines 
international custom as evidence of a general prac- 
tice accepted as law, the general principles of law 
recognized by civilized nations, and also judicial 
decisions and the teachings of the most highly 
qualified publicists of the various nations as sub- 
sidiary means for the determination of rules of law. 

It is often said that before an international 
court can properly function there should be law to 
apply. Of course, there is an existing body of 
international law. No intelligent person would 
deny that. What is meant is, that it is a limited 
body, and that it should be extended so as to pro- 
vide adequately for the government of the relations 
of States to each other. That process is involved 
in what is called the codification of international 
law, a phrase used ambiguously, but generally 
taken to describe both a definite statement of ex- 
isting law and also desirable modifications in order 
to add to and improve the law. That progress 
should be made in the codification of international 
law is the earnest desire of jurists and all who seek 
to hasten and make secure the reign of law in place 
of force. The intelligent efforts now being made 
in this direction are among the most gratifying 
signs of our times and worthy of all praise and 
support. But it must be recognized that the proc- 
ess is an extremely slow one, for it depends not 
only upon the acquiescence of jurists in definitions 
and proposed changes, which is about as difficult to 
secure as a consensus of theologians, but also the 
final approval of governments, which is almost im- 
possible to obtain when the questions involved are 
of serious practical importance and the objectives 
of governments differ. Such statements and amend- 
ments of the law require the same acquiescence of 
the States composing the family of nations as that 
which underlies existing international law. It 
should also be observed that even where there is an 
accepted principle of law, it fares much better in 
the application of it to particular states of fact in 
controversies as they arise than in an attempted 
formulation of it in the endeavor to enact a rigid 
statute. That has been the experience in efforts at 
codification of domestic or municipal law and obvi- 
ously the difficulty is far greater when you come to 
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a rigid formulation of international concepts. When 
a court applies a principle, you may readily recog- 
nize it and appreciate its application although not 
entirely content with the linguistic expression of it 
in the judicial opinion. 

Neither the desirability nor the difficulty of 
codifying international law furnishes any reason for 
delay in establishing or supporting a permanent 
international court. You would still have to ar- 
range for the pacific settlement of international dis- 
putes. You could not decide them for yourselves. 
If you gave the decision to arbitrators in sporadic 
arbitrations, you would have the same difficulty, 
and, in my judgment, a much less satisfactory 
judicial tribunal than a permanent court such as 
the World Court. If you were to wait for an inter- 
national court until you could get a satisfactory 
body of international law, the only time that such 
a court could function would be in the millennium 
and most people may doubt whether at such a time 
it would be necessary. 

This discussion, as to the importance of a body 
of law for the Court to apply, generally takes too 
little account of the actual conditions with which 
we are confronted. There are many hundreds of 
treaties in force. They are multiplying all the time. 
Most States are now enmeshed in treaties. And 
the great volume of work occupying the World 
Court lies in the interpretation of treaties. All 
languages are more or less imperfect as the vehicle 
of intention. Some ambiguities are premeditated, 
others are disclosed in the unexpected circum- 
stances which always arise. New contingencies 
suggest shades of meaning. Thus treaties must 
have their judicial interpreters if nations cannot 
agree as to their meaning or application, and are 
not going to fight about them. The science of in- 
terpretation is a familiar one in all civilized coun- 
tries and there is general agreement on the cardinal 
principles of interpretation. And this is peculiarly 
a judicial function. It will keep the World Court 
busy. 

Some have said that the World Court applies 
what they call “League Law.” It goes without 
saying that as the Covenant of the League is a 
treaty between those who have signed it, it is to 
be applied like any other treaty to their disputes. 
But it is binding only upon those who have ac- 
cepted it. The United States has not. No inter- 
national court would apply to a State the provisions 
of a treaty to which it was not a party and to which 
it had not acceded or adhered. What is called 
League Law is law for the members of the League 
in the sense that their agreement is obligatory 
among themselves. The fact that the United States 
is not a member of the League does not alter this 
in the slightest particular, and whether or not we 
support the World Court makes no difference in 
this respect. The Court must interpret the agree- 
ment between the members of the League fairly, as 
it must interpret our agreements fairly, if it has 
occasion to do so. The United States and every 
other country outside the League is bound only by 
what it has accepted and the others are bound by 
what they have accepted. 

Some say that the United States is a country 
so powerful, so rich, and that there are so many 
who look at us askance, that it would be unsafe to 
entrust a decision even of legal questions to a 
permanent court. If that reasoning were accepted, 





it might lead to the conclusion that it would not 
be safe to entrust the decision to anyone but our- 
selves, and we should have the frankness to ack- 
nowledge that we intend to maintain our own 
views at any cost, even if we have to fight for them. 
To my mind, there would be a far greater degree 
of insecurity in the long run in such a highly ob- 
jectionable and intransigent attitude even on the 
part of a great and powerful nation. Particularly 
is this so when the great and powerful nation 
would be weakened in the effort to maintain such 
a policy by the large number of its citizens who 
desire peaceful settlements and by the fact that 
ultimate action must depend upon a Congress af- 
fected by this body of opinion. This is apart from 
the international obligation we have deliberately 
assumed to resort solely to pacific measures. As 
we have thus given our pledge to have legal con- 
troversies settled in a peaceful way, we should 
candidly admit that we need an international judi- 
cial tribunal to determine them. 

How does the World Court work? I shall try 
to give you an intimate description of its proced- 
ure, my participation in which during the past year 
has been one of the most interesting experiences of 
my life. When the disputant States agree to sub- 
mit their controversy to the Court, each party pre- 
pares what is called a Case, or Memoire, which sets 
forth its contentions, the facts which support them, 
the documents concerned, its arguments and au- 
thorities. Time is fixed for the presentation of these 
Cases and also for a Counter Case, or Counter 
Memoire, by each party in answer to the case of its 
opponent. Then, if desired, further time is allowed 
for a Reply on each side after the counter cases 
have been filed. It is, of course, possible that there 
will be some question of fact and the Court may, if 
it desires, take evidence or arrange for the taking 
of evidence. But ordinarily, on the full presenta- 
tion of all the circumstances and documents, such 
disputes of fact as there may be are likely to turn 
out to be of an inconsequental character or to be 
sufficiently resolved by the documents submitted. 
The pleadings, evidence and arguments thus being 
in order, the controversy is called for hearing. The 
President of the Court, who is elected for three 
years and must reside at The Hague, presides. The 
first President of the Court was Judge Loder, the 
eminent Dutch jurist who had much to do with 
the foundation of the statute of the Court. The 
next President was Judge Huber, of Switzerland, 
far-famed as an international jurist. The present 
President is Judge Anzilotti, of Italy, a distin- 
guished professor of law and possessing one of the 
most acute and fairest minds with which it has 
been my privilege to come into close contact. The 
judges sit in the order of their election and those 
elected at the same time in the order of their age. 
Adjoining them are such deputy judges as may 
have been called for the case and the national 
judges who may have been appointed where a party 
to the dispute has no national as a regular judge. 

The practice at the hearing is largely after the 
tradition of arbitration. You will recall that, in the 
case of arbitrations, when the parties were ready 
and it suited the convenience of the arbitrators, the 
counsel and the arbitrators proceeded to some 
chosen place and there arguments were heard 
ad libitum. The Permanent Court is a paradise for 
advocates. It is the only permanent tribunal in 
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occurs generally about every twenty minutes or so. 
There are three translators who are busy taking 
notes of the oral argument and have extraordinary 
aptitude in immediately translating. When a docu- 
ment is read, it is handed to the translators, who 
translate the text. The stenographer’s minutes, to 
which I have referred, distributed each day, are 
in both French and English. It is an advantage 
to a judge to understand spoken French, even if he 
does not speak it fluently. The present judges, with 
two or three exceptions, both read and speak Eng- 
lish. The translators are also present in the con- 
sultation rooms and are ready, if desired, to trans 
late from one language into the other. In the con- 
sultations most of the judges speak in French, some 
speak in English. As English is as much an offi 
cial language as French, all the formal official work 
of the Court is in both languages, that is, the re 
ports of the arguments are found in both languages 
and so are the judgments of the Court. 
Immediately at the close of the oral argument, 
the Court goes into conference for the purpose of 
determining whatever preliminary questions are 
involved, that is, in relation to the jurisdiction of 
the Court, or with respect to the interpretation of 
the special agreement submitting the case to the 
Court, where question has been raised as to what 
is really before the Court for decision. This con- 
ference is entirely preliminary and as soon as the 
Court has decided, and this does not generally take 
very long, as to what questions are before it, a day 
is fixed for the submission of preliminary or tenta- 
tive opinions. Thereupon each judge, before any 
consultation among the members of the Court as 
to the merits, proceeds to write a preliminary opin- 
ion, or note, on the facts and the law. This is 
rather a thrilling experience. It is a practice that 
could be had only in a court with abundant time at 
its disposai. But I confess that I sometimes wish 
that every member of our courts were required after 
an argument to write out an opinion as a basis for 
the consultation. No judge cares to appear at a 
disadvantage, although the opinion, or note, as it 
is called, is only tentative. He does not care to 
disclose a failure to study the case or to apprehend 
its points, or to appreciate the weight of the re- 
spective arguments. His mentality is somewhat at 
stake as well as the controversy. The result is that 
he is likely to pay close attention to the oral argu- 
ments, to examine with care every document, to 
consult each important authority; he may even 
analyze the oral arguments as he has them day 
by day; he keeps thinking about crucial points, 
awaiting with deep interest the development of the 
argument. The case absorbs all his waking thought 
and when the arguments is over he is likely to have 
a fairly clear idea of the case and to have shaped 
his views regarding it. Of course, judges in all 
courts differ. Some jump very quickly, perhaps 
took quickly, to conclusions, others find it difficult 
to jump at all. Some go directly to the point at 
issue and are disposed to brush aside philosophical 
inquiries that are not essential to the determina- 
tion. Others may be more inclined to consider 
questions from the standpoint of eternal postulates 
and to work their way gradually from these to the 
particular dispute. It is the meeting of such minds, 
particularly in an international court, which gives 
to litigating governments ground for confidence 
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and keeps before the world the ideal of interna- 
tional justice. 

As I have said, each judge in his own sanctum 
works on his own opinion knowing that it will be 
analyzed and eviscerated by equally if not more 
able men who have studied the case with the same 
attention. Generally five or six days, or perhaps 
a week, are given for the preparation of these pre- 
liminary opinions. They are filed with the Regis- 
trar of the Court and circulated in confidence to 
the members of the Court; a day or two is given 
for their consideration and then the Court meets 
in consultation. The President of the Court pre- 
pares the agenda for the consultation, listing every 
point of fact or law that is involved in what he 
believes to be a satisfactory order. This is cir- 
culated. The judges meet and first decide whether 
they will accept or amend the agenda. Each point 
is then taken up and discussed. It is discussed, 
even as counsel have discussed the case, without 
limit of time until, with all the courtesy that is 
due to brethren who differ, it appears that a vote 
should be had. Then a vote is taken on the par- 
ticular question and the conference proceeds to the 
next point on the agenda. In this way, day after 
day, with long hours from morning to evening, the 
Court sits in the most intimate and candid discus- 
sion until finally the last question is reached and 
the vote is taken which decides the controversy. 
Thereupon, immediately and without either oral 
discussion or nominations, two members of the 
Court are selected by secret ballot to join the Presi- 
dent of the Court in drafting the judgment of the 
Court in accordance with the majority vote. This 
committee immediately goes to work. It decides 
its plan of action according to the convenience of 
its members. By uninterrupted activity it prepares 
a draft judgment that suits the committee. The 
judgment recites the proceedings leading up to the 
hearing of the case, the points of fact, the various 
points of law; it discusses the questions, sets forth 
the determinations of the Court on each question, 
and then finally gives its award. The committee 
circulates its draft of the judgment and a couple of 
days are given to the other members of the Court 
to file in writing any amendments they propose. 
The committee considers these amendments, de- 
cides what it will accept or reject and circulates its 
revised draft. A conference of the full Court is 
then called for discussion of the draft. It is read 
like a legislative bill, Any point of objection is 
discussed and voted upon until finally the form of 
judgment has received the approval of the majority 
of the Court. A day is then fixed for a second 
reading on which dissenting opinions are required 
to be filed and, in the light of these opinions, the 
second reading is had and the final vote taken. 
Counsel for the respective parties are informed, the 
Court meets, hands down its judgment and calls 
the next case. The judgment of the Court, I should 
remind you, has no binding force except between 
the parties which have submitted the controversy 
to the Court and in respect of that particular case. 

This, you will see, is extremely deliberate pro- 
cedure, but nothing could be more important than 
deliberateness and thoroughness in the disposition 
of international controversies, where not the for- 
tune of individual litigants are at stake but the 
future course of governments which have been un- 








able to reach an accord as to their mutual obliga- 
tions. 

In all this work a judge, who has been ap- 
pointed in a particular case by a government be- 
cause it has no national among the regular judges, 
takes his place as a fully accredited member of the 
Court. He hears the arguments, gives his tenta- 
tive opinion, participates in the consultations and 
votes with the rest of the judges. At first sight, 
it might be thought that this plan which carries 
forward the traditions of arbitral procedure would 
intrude a partisan element into the Court. It is to 
be borne in mind, however, that there is a national 
of the other party to the dispute already on the 
Court or similarly appointed. It must also be re- 
membered that there are at least nine, and may be 
eleven, judges sitting, aside from judges thus tem- 
porarily designated. The Governments thus ap- 
pointing a judge naturally desire to have a dis- 
tinguished appointee and hence a jurist of high 
repute is generally designated. For example, in 
the case between France and Switzerland as to 
the Free Zones, Eugene Dreyfus, President of the 
Court of Appeals at Paris, was appointed judge 
ad hoc, that is, for that case, as the French judge 
who had been elected as a member of the Court 
had died and there was no French judge upon the 
bench. It must not be assumed that a judge who 
is appointed as a national of a particular country to 
sit in its case will decide in favor of that country. 
Lord Finlay showed the independence of a judge 
When he decided against Great Britain. He was 
a regularly elected judge. But quite apart from 
any tendency there may be in the case of national 
judges appointed for a particular case to look 
favorably upon the contentions of his country, the 
appointment of such a judge is, I found, of the 
greatest value in the work of an international 
tribunal. It greatly aids in disposing of any notion 
that a case has not been thoroughly considered or 
has been been decided in any way than upon its 
merits as the majority sees them. The judge reads 
all the tentative opinions of his colleagues. He thus 
sees how the case has impressed each one of the 
judges from their individual preliminary state- 
ments. He meets with them in consultation and 
hears every position vigorously and thoroughly 
presented and discussed. He has the opportunity 
to present his own views. In his original opinion, 
in consultations, in criticisms of the draft judgment, 
at every point, he is heard. If the Court is against 
him, he knows why, and it is most probable that he 
will go back to his country with the message that 
whatever may be thought of the judgment there 
was not the slightest question of the sincerity, the 
independence and the thoroughness of the consid- 
eration of the case. If he was not there, 1f no na- 
tional of a State which is a party to the dispute 
were on the Court, it would be far easier to give 
currency to notions of the intrusion of political and 
partisan considerations. 

In the comprehensive discussions in the consul- 
tation room, there is, of course, opportunity for 
vigor and effectiveness in debate. Judges are not 
only human in their limitations, but in their aspira- 
tions. They desire the respect of their colleagues. 
They hope for the esteem of the world. There is 
only one way that they can get either or both, 
and that is by using all the ability that God has 
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judges who are not respecters of persons of particu- 
lar governments, but of the law and of justice, by 
winning the victories of reason in intimate debates, 
by well considered deliverances which satisfy in- 
telligent opinion. In this way the Supreme Court 
of the United States, despite all the difficulties that 
surrounded its early days, has come to be more 
firmly established in the respect and confidence of 
our people than any of the other institutions of 
government. 

I have not discussed the terms of the protocol 
which has been signed on behalf of the United 
States for its adherence to the World Court. I 
referred to them in an address before the American 
Society of International Law. They will be the 
subject of abundant discussion by others and I have 
preferred to devote my time on this occasion to the 
effort to give you a picture of the Court at work. 
I may say, however, that in my opinion the con- 
ditions of this protocol fully protect the interests 
of our country. 

The judicial settlement of international dis- 
putes cannot be adequately secured by mere spo- 
radic, occasional efforts. There should be continu- 
ity, permanency, the opportunity for the growth of 
confidence and for the firm establishment of the 
tradition both of competency and judicial inde- 
pendence. As a nation devoted to the interests of 
peace, we have the utmost concern in this develop- 
ment. To hold aloof is to belie our aspirations and 
to fail to do our part in forming the habit of mind 
upon which all hopes of permanent peace depend. 
In supporting the World Court in the manner pro- 
posed, we lose nothing that we could otherwise 
preserve; we take no serious risks that we could 
otherwise avoid; we enhance rather than impair 
our ultimate security ; and we heighten the mutual 
confidence which rests on demonstrated respect for 
the essential institutions of international justice. 


Compiled Indian Laws Passed Since 1913 Published 


LL laws relating to Indian affairs enacted by 

Congress between December, 1913, and 
March, 1927, have been collected in Volume IV of 
the Compilation of Indian Laws and Treaties, com- 
piled by Charles J. Kappler, and published by the 
Government Printing Office, pursuant to resolution 
of Congress. 

There is also included a list of all treaties made 
with the Indians from 1778 to 1868 which have been 
before the United States Supreme Court for adjudi- 
cation, with citations to opinions. The famous 
Northwest Ordinance of 1787 on the rights of 
the Indians, a historical statement of the Fort Lara- 
mie Treaty of 1851, an article entitled “Power of 
Congress to Abrogate Indian Treaties,” a memo- 
randum on Federal Jurisdiction over Indian Lands, 
Allotments, Alienation, and the Determination of 
Heirs of Deceased Indians, and an article on the 
“Doctrine of Indian Right of Occupancy and Pos- 
session of Land,” are also included, as papers which 
will prove valuable references for Senators and 
Representatives. 

Citations are also given to all cases in which 
laws passed since 1913 relating to Indians have been 
before the courts or departments for adjudication. 
Title 25 of the United States Code Annotated, on 
the subject of “Indians,” is also included, 








LIABILITY OF PHYSICIANS FOR STERILIZATION 
OPERATIONS* 





Increasing Number of Such Operations Both in Public Institutions and Private Practice 
Suggests Importance of Determining the Civil and Criminal Liability, if Any, of 
Physicians Who Perform Them—Old Legal Principles and Modern Op- 
erations—Statutory Prohibitions—Lack of Precedents Bearing 
on Civil Liability 





By Justin MILLER AND GorpoN DEAN 


N the State of California between 1910 and 1929, 

six thousand and fifty-five operations have been 

performed in public institutions of the state 
designed to prevent reproduction of the human 
species. Approximately three thousand such opera- 
tions have been performed in other states during 
the same period. Generally speaking this practice 
has been carried on under the express provisions of 
statutes permitting voluntary sterilizations in some 
cases and requiring compulsory sterilizations in 
others. The operations most frequently used for 
this purpose are that of vasectomy as applied to 
males and salpingectomy as applied to females. We 
are assured by the members of the medical profes- 
sion who have developed these techniques that, un- 
like castration and spaying, vasectomy and _ sal- 
pingectomy do not desexualize the individual or 
produce other physical or mental changes except 
such as may grow out of a realization that the child- 
producing function has been destroyed. The con- 
stitutionality of statutes providing for the steriliza- 
tion of the unfit has been established in a number 
of states and by the Supreme Court of the United 
States. The courts have been more reluctant about 
conceding the constitutionality of statutes provid- 
ing for the sterilization of criminals." 

In most of the statutes which provide for the 
sterilization of the unfit in state institutions, there 
have been incorporated provisions, absolving from 
civil and criminal liability, those who perform such 
operations. As yet, none of these provisions have 
been passed upon by courts of review. Presumably, 
in order to avoid liability, the provisions of the 
statutes must be strictly complied with. 

We have no records to reveal the number of 
operations for sterilization which are performed in 
private practice. That the number is large, there 
seems to be no doubt. As to the nature of cases in 
which such private operations are performed, stu- 
dents of the eugenic phases of sterilization declare 
that persons with physical defects furnish most of 
them. For instance, in California, a large number 
of sterilizations among women are the result of 
tuberculosis. Defective organs such as hearts, 
livers, or kidneys, which would be apt to fail in the 
emergency of childbearing, provide the incentive of 

*Full title of paper is “Civil and Criminal Liability of Physicians 
for Sterilization Operations.” 
1. For a full discussion of the law involved in the preceding 


introductory paragraphs see, “The Law and uman Sterilization” by 
Otis H. Castle, 58 Reports of Am. Bar Assn. 556, 


others. Ordinarily the purpose is therapeutic? 
rather than eugenic, nevertheless there are cases of 
voluntary private sterilizations where the purpose 
is to cut off a strain of defective germ-plasm, as in 
the case of a diagnosis of hereditary insanity or in 
case of the marriage of two persons each with a pro- 
nounced family history of cancer. We may safely 
assume, no doubt, that in some cases the purpose of 
the operation is merely to remove danger of preg- 
nancy. 

Whatever the motive may be which inspires 
such an operation and whatever the purpose which 
is designed to be served, the increasing number of 
such operations, both in public institutions and in 
private practice, suggests the importance of de- 
termining the civil and criminal liability, if any 
there be, of physicians who perform them. 


Criminal Liability 


An operation for sterilization would clearly re- 
sult in criminal liability in many cases. Death re- 
sulting from such a cause, if no justification or 
excuse were present, would make the perpetrator 
guilty of a homicide, varying in degree according 
to the malice and intent in his mind at the time of 
the act. It is unnecessary to carry our inquiry 
further on this point. The usual considerations in 
determining liability for homicide would be perti- 
nent here. Gross negligence, general criminal in- 
tent, the fact of being engaged in the commission 
of another felony, might each be sufficient to supply 
the element of intent.*. The main consideration 
would be that of causation, and death resulting. 

In similar manner such an operation might 
result in liability for mayhem or maiming. This 
would be clearly true in case of castration because 
the effect of the operation is to change the entire 
physical character of the individual.‘ In its earlier 
development the crime of mayhem was defined as 

2. A distinction between eugenical and therapeutic purposes is 
important under some of the sterilization statutes. (See notes 25, 26, 
27, 28 infra.) “Medical” and “therapeutic” are probably synonymous. 
(See Williams v. Scudder, 102 Ohio State 305, 131 N. E. 481, 488; 
Gould Med. Dict. (2d ed) p. 1380). 

8. Gross Negligence. See note 61 L. R. A. 287, 289. See also 
State v. Reynolds, 42 Kan. 320, 22 Pac. 410, 16 Am. St. Rep. 488 
(1889) and note; State v. Hardister, 88 Ark. 605, 42 Am. Rep. 5 (1882). 

General Crvminal Intent. Clark and Marshall Crimes (3d ed) 
Sec. 248; State v. Moore, 25 Iowa 128, 95 Am. Dec. 776 (1868); State 
v. Lodge, 9 Houst (Del)' 542, 33 Atl. 312 (1892) 

Homicide in Commission of Felony. 1 Hale P. C. 478; 21 Mich. 
L. Rev. 95. See Clark and Marshall Crimes (3d. ed) 195, and cases 
collected in 68 L. R. A. 353. At present, Utah is the only state which 
makes an unlawful sterilization operation a felony. (See note $2 infra.). 

In two states unlawful sterilization operations are misdemeanors 
(notes 30, 31 infra.). Homicide in commission of misdemeanor (63 
L. R. A. 879 et seq.). 

i Bouvier Taw Dict. 1 Bishop 
1001 


4. Castration Hawk P. C. 107; 


Crim. Law (9th ed.) Sec. 
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ly and wv im thereby to get his own living 
| | vealth is deprived 
the us¢ e of her members.”® It was some- 
i iffense consisted in 

was less able to 


homicide and mayhem, even 
rson castrated would not serve 
it is clearly established 
person in this type of 
criminal liability.’ 
The rule stated by Stephen in his History 
English il Law as f “No one has 
infliction upon himself 
of death o1 injury likely to cause death except 
cases of 1 ssary medical operations from which 
leath 1 t sult r 1 nsent to the infliction 
amounting to a maim, 

This rule 
United States.’ 


found in the stat- 
10 


ise | P : erate to prevent 


ows: 


any put jurious to the public.’’® 
ed in the 

Similar pr s are commonly 
utes gover! perations to produce abortions. 
Although 1 has been found at the common 
whet sician was held criminally liable for 
erfort upon a person 
with hi t, nevertheless criminal liability 
vould see be certain in such a case in view of 
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l effect of consent in 
uch cases f course justification or excuse might 
he particular case which 
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Ay ting subject of inquiry is opened up 
hen we attempt to apply these principles of law to 
vasectomy 
pointed out already 
cruel and de- 
9 known to the common law. It 
true tl least one recent case the use of the 
lemned as constituting 
1el at 1al punishment.’ This decision 
uld se e resulted from a misunderstand- 


alate) 


he ~~ dey + eens) t1ION perations oft 


| 
different from the 


1 effect of these operations.” 
U1 he ymmon law, vasectomy 
ting from an 
Stephen's Digest 
Am. Dec. 308 (1837) 
Vr 1 East P. ¢ 396, Co 
Ir re deat! t homicide is not justifrable 
Sta v. M ) Al. 606 (1901); State v. Moore, 
lowa : Yi S68 The same is true where death 
B ea S « } 

g aw, Art 291 See Journal 
S g iN lar 1928 Other uses of castration 
st I Betterment, by |! S. Gosney 

i Pa 
9 Wha 1 S 182; Clark and Marshall 
See | ( gh 17 Wend 351, 31 Am 
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Penal Code, Sec. 275; 
are punsel g 1: State Carey 76 Conn. 342, 
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St Magne ] Del 807 51 Atl. 606 
gs Ss I 950 (1904): State v 
[ 868 People Abbott 116 
Mict 2 4 1898 \ gha v. State 3 Tex. Cr. 98, 
5. W S Stat Me. 48, 54 Am, Dec. 607 
terial in showing an absence 
statutes. Bowers v. State, 
4 7T ‘ Ss. W i \ St. R 901 (1888); High v 
St 4 \\ 2 A St Retr 488 (1888) 
Dd. ¢ D Nev 1918 
: , , Cc. S. D. Towa 1914. See also 
vee - © 1 Mich. 409, 204 N. W. 140, 


arable to the extraction 
See mayjorit 


and salpingectomy could hardly constitute mayhem. 
The elements of “rendering one less able to defend 
himself” or to “fight for the king” or “less able 
to earn his own living” are not results of the opera- 
tions as they are now performed.’* Unless the 
courts could find in the common law definitions of 
the crime of mayhem something to indicate that it 
was intended to include a prohibition of operations 
which produced merely an inability to procreate, 
then there would seem to be no basis for fixing a 
criminal liability. 

Practically all of the states have incorporated 
into their codes definitions of the crime of mayhem. 
Under these statutes, the crime is much broader 
than at common law.*® The elements of the crime 
as outlined in these statutes differ considerably. 
Many require an intent to maim.** Two make a 
“premeditated design” a special element of the 
offense.** Some apparently have departed entirely 
from the concept of the common law and make the 
crime consist in the unlawful and malicious removal 
of a member of a human being or the disabling or 
disiguring thereof or rendering it use‘ess..* The 
operations of vasectomy and salpingectomy would 
render useless the procreative organs, in the sense 
that they would be no longer useful for purpose of 
procreation. For the gratification of sex desires,’® 
for satisfying the law as to potency,” for commit- 
ting the crime of rape,” they would still be useful. 
In each case the answer might vary according to 
the point of view of the patient or of the judge. 

If the consent of the person were given, it is 
probable under present day statutes that there 
would be no liability for mayhem, for consent given 
would usually warrant the conclusion that malice, a 
necessary element of the crime, was not present in 
the mind of the physician. This would not neces- 
sarily follow, however, for malice on the part of the 
operator may exist concurrently with consent on 
the part of the patient.** 

No case has been found of much value to the 
instant discussion for, out of the nine cases* reach- 
ing the appellate courts of the various states in 
which mayhems were committed by injuries to the 
private parts of the male or female, not a single 
one of the acts complained of was accomplished 
with the consent of the sufferer. Most of the cases 
involved castrations. The only one of these cases 
which approach the problem of the liability of a 





14 Sterilization produces no change in the sexual life; no organs 
r glands are removed; no feelings are altered. Sterilization for Human 
Betterment, p. 21. ‘ 

15. Mere disfigurement was not mayhem at common law. East 
Crown Law 393; Terrel v. State, 86 Tenn. 523, 8 S. W. 212 (1888) 
Statutes have included many new inflictions unknown to the common 
w, State v. Sheldon, 54 Mont. 185, 169 Pac. 87 (1917). 

16. U. S. v. Scroggins, Fed. Cas. 16243 (1847); State v. Hair, 
7 Minn. 351, 84 N. W. 893 (1887); High v. State, 26 Tex App. 545, 
10 S. W. 238, 8 Am, St. Rep. 488 (1888). 

17. See nete L. R. A. 1916 E 404 

18 Kitchens v. State, 80 Ga. 810, 7 S. E. 209 (1888) A typical 
ayhem statute is Cal. Pen Cd. Sec. 208. See People v. Wright, 93 
Ca 64, 29 Pac. 240 (1892); State v. Bumyard, 253 Mo. 347, 161 
S. W. 756 (1918). 

19 Sterilization for Human Betterment, supra., p. 29. 

0 Want of power for copulation is impotence; but mere sterility 
s not. Turner v. Avery, 92 N. J. Eq. 473, 118 Atl. 710 (1921). See 
also Griffeth v. Griffeth, 162 Ill. 368, 44 N. E. 820 (1896); Kirschbaum 
v. Kirschbaum, 92 N. J. Eq. 7, 111 Atl. 697 (1920). (Anonymous 89 
Ala. 291, 7 So. 100, 18 Am. St. Rep. 116, 7 L. R. A. 425 (1890); Payne 
v. Payne, 46 Minn. 467, 49 N. W. 280, 24 Am. St. Rep. 240 (1891). 

21 Well illustrated by Rudd J., in In re Thomson, 103 Misc Rep 

169 N. Y. S. 688, 643 (1918). 

22 See notes 4, 5, supra. Note L. R. A. 1916 E. 494, 497. See 
also Green v. State 151 Ala. 14, 44 So. 194, 125 Am. St. Rep. 17 (1907) 


23. Daggs v. State, 15 Okla. Cr. Rep. 127, 175 Pac. 266, (1918); 
Choate v. Comm., 176 Ky. 427, 195 So. W. 1080, (1917); State v. 
Sheldon, 54 Mont. 185, 168 Pac. 37, (1917); Col. v. State, 62 Tex. 


Cr. Rep. 270, 188 S. W. 109 (1911); People v. Schoedde, 126 Cal. 373, 


8 Pac. 859 (1899); Kitchens v. State, 88 Ga. 810, 7 S. E. 209 (1888); 
State v "ry, 67 lowa 475, 25 N. W. 788 (1885); Worley v. State, 
11 Humph. (Tenn.) 172 (1850); Moore v. State, 4 Chand. (Wis.) 


168, 3 Pinney 373 (1851) 
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physician is the California case hich conspira 
tors hired a veterinary surgeon to perform the op- 
eration.2* In these cases, which involve the use of 
force and violence upon the compla 
effect the operation, we have nothing comparable to 
a private operation for steril by a physician 


according to modern methods a1 d 


ling witness to 


vith consent 


In recent years a If the states which have 
adopted sterilization statutes have incorporated 
therein two types of prohibirtory provisions with 
regard to the performance of not therapeutic pri 


vate operations of sterilizati 
First, the statutes of Indiana Utah,” Mis 
sissippi,"”’ and Virginia,” m ke the following pro 
vision for therapeuti yperation f sterilization 
“Nothing in this act shall be construed so a 
vent the medical or surgical treatment for sound tl 
t state ) 1 physician or sur 


neident 


to pre- 


lerapeuti 


reasons of any person 


geon licensed in this state which t tment may 
ally involve the nullification or destruct *f the reproduc 
tive functions.” 

The Indiana statute ike further qualifica 


that 


tion, “provided that such l 
proved after due 


which is recognized legal anc 
process of law.” 

It will be noted that this typ 
not make such operation a crin 
punishment is provided It is probably at most a 
Lo hi except 


provision does 
il offense, and no 


provision designed to avoid ’ 
where the operation is non therapeutic, or possibly 
even where the physician 1s unlic¢ sed, of 
as distinguished from “incident 


the op 


eration “primarily” g 

ally”) involves the nullificat r destruction of 
the reproductive functions If the operation did 
contain any of the abov mpliedly prohibited 


well hesitate to 


circumstances, an 
safely perform the 


advise a physician that he mig] 


operation in a state which had such a statute. 
Especially would this be truc Indiana.” 
Second, in three states, ! y Kansas,” and 


Utah. a direct penal provi found 
} 
“Except as authorized by this act” (the act relers to 
the sterlization of the unf i stat stitutions.) “every 
person who shall pet ‘ assist in, or other 


wise promote the performance either of the operations” 








(vasectomy and salpingectom) the purpose of de 
stroying the powers of pT eat ess rm mance otf 
such operation is a medical nec« ll be guilty o 


misdemeanor.” 
Utah is the only state which incorporates in its 
acts both of the above provisions. The Michigan 
sterilization act of 1913 contained substantially the 
second provision, but the act is held to be uncon 
stitutional on account of provisions therein 
contained and when it was reenacted in 1923 and 
1925. the provision was omitted 

states which have penal 


of such opera 


amended in 


In those provisions 





regulating liability for performance 
tions without therapeu r medical justification,” 
liability is determined therel Where the state 
has nothing but a mayhem statu which follow 
24. People v. Sc! ( ~ ~ 899 
25. Indiana Stat 4 Ss 
26 Utah Stats. 192 ( 82, S f 
7 Mississippi Stat 8, Cl 4 Ss 
28. Virginia Ann. ( 4, « ) 
29. Indiana is one of e st < sent sa 
is not a bar to civil : tl 
(See note 46, infra.) 
30. Iowa Stats. 1924 ( gS Se r 
When originally passe 1 
3 Kansas St | s Sta 


Chap. 76, Sec. 177 
32 Utah Laws l 
$3. The original M 


Jot RNAI 





the common law concept, 


modern operations for sterilization cou 
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Where the statute spe 
s”’ a member « 


as crimina 
of “rendering u 


human being, the 





e is possibility of a 


denying or establishing liability lt 


malice seems to be an element essent! 
iability in such a cas¢ 


Even thoug physician be 


mayhem, under s« ttled rules of crimi 
operation were performed without 
consent, it would constitute a crin 
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but was incapable of giving legal conse 


sent were given there would be no 
assault and battery, unless of 
amounted to a breach of the peace 
be improbable 
Civil Liability 
Phe que St1O!1 f the civil lia 
cian tor a privately perf rmed steril 
tion presents al 
Naturally the que 
plaintiff has given his or her conse! 


. . 
tion as where it has been pertorme 
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equally inte 


stion is not so diffi 


violence, thus constituting an assau 
under the general principles of the 
Although there are a number of 
operations which incidentally 1 
fication of the reproductive tunctions 
reported case has been found in whi 

sterilization 


has consented to a 


brought suit against the physiciai 


precedents we are forced to con 
situations in the law of torts and 
speculation as to the principles of 


which may be involved 

We may draw 

an illegal sterilization 
abortion, for the courts 

, ' 


them in the same class, both illegal 


operation 
would un 
hibited, except case of therapeuti ; 
pellate courts of this country 
fF abortions where suit was 

who had consented to th 
Federal 
Y ork,™ 
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ke iny agree! t { sacrifice his life or suffer 
iry to his person, and any such agreement is 
1» 
In those stat vhich there is no penal pro- 
n prohibiting sterilization operation by the 
lern met ls e general rule of tort law 
uld seem to apply and the consent of the party 
submit to the eration should be a complete 
eld against ility on the part of the oper- 
ng physician, provided the operation was per- 
rmed without eligence 
Che appellate urts record accounts of a num- 
of operations where the patient was rendered 
rile by unauthorized liberties taken by the 
ysician The leading English case is that of 
eatty v. Culling rth.*” \ double ovariotomy 
peration was performed upon the plaintiff against 
express instructions. She was a single woman, 
vaged to be married, and when she heard that 


had been performed rendering 
<lucing, she broke her engage- 


ie double oper 


er incapable g 


ent, and sued t loctor The court practically 
nstructed the jury to bring in a verdict for the 
lefendant Che has been most severely criti- 
ized In a sil r case in this country, the 
laintiff recover n an instruction that if the 
peration perform: vas different from the one 
nsented t ther uld be a recovery. Where 


consent the legal problem is not diffi- 
ult, for a iS ¢ y laid down, even though con- 
sent may be tf from circumstances, neverthe- 
less, if an is performed upon a person 
without the nsent, express or implied, it 
is unlawful 


We have still another class of cases, in which 
the patient has submitted to the operation, but, it 
s contended, is incapable of giving legal consent; 


as in the case 1inor or married woman where 
rent or guardian or spouse was 


suppose that a woman, in order 


ne consent 


not secured. Let 


o remove the dread of pregnancy, goes to a physi- 
cian and is stet without notifying her husband. 
When the husband learns that the possibility of 
heirship has been cut off, he brings suit against the 


doctor. The te es that have directly considered 


the point as t necessity of obtaining the hus- 
band’s consent cree that if the wife’s consent is 
obtained the consent of the husband is not neces- 
sary, provided that she is capable of giving such 
consent However, two cases™ apparently assum- 
ing that the husband’s consent is necessary, hold 
that by placing the wife in the physician's care, a 
husband impliedly consents to such operations as 
may be found 1 sarv or expedient. No case has 
been found uestions the right of the hus- 
band to have an operation performed upon himself 
without the consent of his wife, and it is difficult 
to imagine uJ hat theory such a right could be 


contested 


The recent emancipation of woman has rend- 
ered the husband less a “head” of the home than he 
0. Ame R Torts, No. 1, Sec. 7 
51 See 
52. Beatt : ed before the 
Oueens Bench D S 
44 4 ] 8 
4 Cu I 10 ase 
/ the ~ 
Ses 
é Br s 4 BR. 2a G& BE 
»” (1919 . Md. 162, 170 
iA St 4 \ 5 s 
I chton, note 
$ Met . 1 Am. Dec. 140 


was in years past, but certainly it has not reached 
the point of making him less than her equal in con- 
templation of law, and if the husband’s consent is 
not necessary for an operation on the wife, her con- 
sent should not be necessary for an operation upon 
him. 

Suppose that a boy or girl in the early teens 
visits a physician and solicits him to perform an 
operation, and the physician does so all unknown 
to the patient’s parents who might have been easily 
notified. The operation is performed with due care. 
The child, the only male child, has been sterilized, 
and the father or child, through the father, brings 
suit against the doctor. The cases would seem to 
indicate that recovery will be granted independent 
of negligence where the parent’s consent was not 
obtained® unless the factual situation presents a 
clear case of emergency™ or, in some cases at least, 
the operation could be deemed a necessity under the 
laws of the state allowing minors to contract for 
necessaries.*' This general requirement of consent 
is based on the theory that an operation given with- 
out consent is an assault, and that a minor like an 
incompetent, can only give consent through his 
parent or guardian.” In this enlightened age the 
obvious difference between the case of the married 
woman and the case of the minor needs little ex- 
planation.™ 

Suppose before marriage a wife is sterilized by 
a private operation, and does not disclose the fact 
to her husband at the time of the marriage. He 
petitions for an annulment on the ground of fraud 
in the marriage contract. In the only case which 
can be found in point™ the court granted the annul- 
ment on the ground of fraud, saying: 

“Some women are congenitally, and others traumatic- 
ally barren. The former may never discover the fact until 
after a fruitless mariage. But when a woman knows that 
she has been made barren by a surgical operation she is 
under a legal duty to disclose the fact to an intended hus- 
band, so that, if he then marries her, he will be consenting 
to the situation that will frustrate his natural hope of pos- 
terity, and he would not be heard to repudiate the marriage, 
which his conduct has rendered unavoidable, although if his 
knowledge had been acquired subsequent to the ceremony 
he could have avoided it.” 

Suppose the sterilization operation were per- 
formed the day following the marriage. This would 
not constitute a ground for divorce even in those 
states which recognize merely impotency as a 
ground, for as has been pointed out,” impotency 
imports a total want of the power of copulation and 
only as necessarily incident thereto a want of con- 
ceptive power. 

With the rapidly increasing interest in this gen- 
eral subject and the great prevalence of sterilization 
operations we may well expect that more of these 
problems will soon find their way into the courts. 
In the meantime, this brief analysis is offered to 
suggest the nature of the liability of physicians 
working in this field. 

59. Moss v. Rishworth, 191 S. W. 843 (Tex. 1917), affirmed 222 
S. W. 225 (1920) See Browning v. Hoffman, 90 W. Va. 568, 111 
S. E. 492 (1922). 


60. Luka v. Lowrie, 170 Mich. 122, 186 N. W. 1106, 41 L. R. A. 
NS) 290 (1912) at 135. See also Browning v. Hoffman, nt 59 supra 

61 Bishop v. Shurley, 211 N. W. 75, (Mich. 1926) 

62 Moss v. Rishworth, Note 59 supra. 

63 See Burroughs v. Crichton, supra note 48, and comment at 
4A I 4 1533. 

64 Turner v. Avery, 92 N. J. Eq. 473, 113 Atl. 710 (1921). 


6 See note 20 supra. 
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Washington Letter® 


N January 23, 1930, the President signed the 


so-called “Extension Act,” granting to the 
Secretary of the Interior the power to extend the 
life of oil and gas prospecting permits on the public 
domain, for an additional three-year period. The 
law is designated Public No. 35—7lst Congress. 
This legislation is much welcomed by the 
public land states, to which it has particular appli- 
cation. 


very 


Hearings commenced before the sub- 
committee on Insurance and Banking of the Dis- 
trict of Columbia Committee of the House of Repre 
sentatives on January 30, 1930, on the Gibson Bill, 
H. R. 3941, providing a new and comprehensive in 
surance code for the District of Columbia. The 
Chairman of the Committee on Insurance Laws of 
the American Bar Association, Mr. William Bro- 
smith, appeared as a witness. 


were 


Hearings were scheduled to begin before the 
Committee on the Judiciary of the House of Repre 
sentatives on February 12, 1930, on seven measures 
for the repeal of the Eighteenth Amendment to the 
Federal Constitution. The Chairman, Representa 
tive Graham, announced that all who desired would 
be given opportunity to testify relating to the meas 
ures under consideration 

On February 6, 1930, a further hearing was 
held by the sub-committee No. 2 of the House 
Committee on the Judiciary, on the following bills 
to provide for procedure in the trial of certain crim 
| feature of the Journal. It 


*This letter will be a regular 


will deal principally with news of the progress in Congress 


of measures in winch the Bar is interested. 









inal cases before the District Courts of the Unite 
States and to the Unite 
States Commissioners: 
H. R. 1809, introduced by 
ginia. 
H. R. 3139, introduced by Mr. Glover 
579, introduced by Mr. McKeown. 
H. R. 8756, introduced by Mr. Barbour 
Also on the following bills to amend tl 
tional prohibition act and provide for summat 


increase the power 


Mr. Moore of Vir 


prosecutions: 
H. R. 8913, introduced by Mr. ¢ 
H. R. 8914, also introduced by Mr. ¢ 


istophersor 
‘hristopher 
son. 

1930, hearing was held befor 


mittee on th 


On January I/7, 
a sub-committee of the House Com 
Judiciary on House Bill 5568, introduced by M1 
Cramton, to establish uniform requirements affect 
ing Government contracts, and for other purposes 


bill, introduced by Mr. Montague (H. R. 23 
objected to on the floor of the House of Representa 
tives and stricken from the consent calendar. Th 
bill had been previously reported favorably from 
the House Judiciary Committee 

1929, the House of 


Repre 


On December 16, 


sentatives passed H. R. 972, introduced by Repre 
sentative Graham, to amend an act entitled “An act 
providing for the revision and printing of the index 


to the Federal Statutes,” approved March 3, 1927. 
The bill was referred to the Senate Judiciary Com 
mittee on the following day. 

The House of Representatives, on January 22, 
1930, passed House Bill No. 7587, introduced by 
Representative Graham, to authorize the appoint 
ment of reporters in the courts of the United States 
and to fix their duties and compensation. The bill 
was referred to the Senate Judiciary Committee on 
the following day. 

On February 5, 1930, the House of Representa 
tives took up for consideration, bills on which the 
House Judiciary Committee had reported, and the 
following bills were passed: 

H. R. 119, being a bill to prohibit the 
and receipt of stolen property through 
and foreign commerce, with amendment 

(Hon. J. Weston Allen, of the American Bar 
\ssociation, appeared before the Committee on the 
Judiciary of the House of Repre sentatives ona priot 
date, indorsing the bill.) 

H. R. 980, to permit the [ ted States to be 
made a party defendant in certain for the 
removal of liens or claims of the United States on 
real estate, with amendments 


sending 


interstate 





cases 


The Senate Judiciary Committee January 
20. 1930. referred to a sub-committee. « mposed of 
Senators Steiwer, Hebert and Overmann, the bill 
(Senate 50) to provide procedure before United 
States Commissioners for offens« iwainst prohibi- 
tion laws. 

The Senate Judiciary Comt loubtless 
take up the pending bills introduced in the 
and those referred to the Committee after 


senate, 
having 
passed the House of Representatives, s 
the Tariff Bill is enacted into law 


iortly after 
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V 
Study of Decisions of Federal Judiciary, from District Courts to Supreme Court, Reveals 
Extraordinary Common Sense Which Jurists Have Used in Straightening Out Pro 
cedural Snarls, Ignoring Precedent and Making New Rules to Meet New Con- 
ut ditions—Specific Illustrations 
By Joun Evarts Tracy 
eto! Member of the Chicago Bar 
M > a text these remarks may be taken the’ two great chief justices of that state, Dixon and 
tect A foll g language from the trenchant pen Ryan. If any lawyer now wishes to do a similar 
ose f tl Judge Lamm, of the Missouri Su-_ service to the profession, the suggestion is made 
ne preme Court that he collate the decisions of Judges (later Jus- 
wis ‘I hold t octrine to be self-evident, viz: tices) Taft and Lurton, when sitting as trial judges 
paite One of the inherent powers of a court of equity is or in the Circuit Court of Appeals of the Sixth Cir- 
The the right to a th good sense.” cuit. Great as the achievements of our present 
During the past few years some work done by chief justice have been in other lines, his greatest 
- the writer, lving questions of equity practice, work, in the opinion of many lawyers, was his 
has compelled him to make a rather thorough study clarifying of the law on many knotty points when 
of the decisions of our federal judiciary, the Su- sitting as circuit judge, and anyone who has studied 
preme Court, the various Circuit Courts of Ap- the decisions of Judge Lurton, when sitting on the 
n act peals and the Circuit and District Courts. As these circuit bench, will well understand how certain it 
ndex decisions are read, one becomes aroused to a new’ would have been that he would be the man selected, 
1927 admiratior the great jurists by whom they were when Justice of the Supreme Court, to head the 
om rendered, 1 nly for the wisdom and learning work of preparing a practical, common sense and 
therein shi but for the extraordinary common-_ simple code of procedure, as expressed in the new 
y 22 sense whicl h jurists have exercised, in straight- federal equity rules. 
by ening procedural snarls which have blocked other Readers may say, however, that it is all right 
int courts for generations past, in ignoring precedent to speak glittering generalities as to the wisdom 
iota (and sometim« ipparently ignoring logic) in order of the federal judiciary but that they will appre- 
bill to attain the ends of justice, and in making new ciate a specific example of what is here meant by a 
oa rules to meet new or changed conditions. In many “common sense” decision, as distinguished from 
cases the greatest minds have been the broadest one which is “profound.” Here are a few such 
and the n t practical examples: 
ee ; \s are the rulings of ever) body of jurists, the 1. A corporation having abundant assets, 
, “a decisior s © not been uniform, either in the learn- much in excess of its liabilities, if properly con- 
— ing dis} the opinions written, or in the served, is confronted with a situation where it is 
ability of the judges to handle difficult problems not able to meet its immediately pressing obliga- 
ding : in a practi manner, and one would almost, at tions. It may have run into a period of surplus 
state times, form an opinion that breadth of view and production, so that it is not able quickly to market 
common s¢ application of rules of procedure are its large inventory of finished products. It may 
Bar confined to certain judicial circuits. An explana- have suffered from a defalcation or a bank failure. 
the : tion of tl wever, may be found in the fact Certain creditors may have brought suit to collect 
pric : that in certain circuits the federal judiciary have their debts, which suits will result in judgments, 
, mainly be hosen from the bars of states where  Jeyvies and resulting preferences to creditors, or will 
Fe the local practice has always been unduly technical result in bankruptcy proceedings taken to avoid 
esha and wher ich judges, as lawyers, have been or to set aside such preferences. The one hope of 
ess reared it atmosphere of distinguishment be- caving the situation, for the benefit of general credi- 
tween 1 lum and Tweedledee. tors as well as of stockholders, is to have a brief 
uary In al uits there have been great and learned moratorium, during which time the company may 
dof judges, but the circuits where the decisions ap- get its affairs in shape, either for reorganization or 
bill pear to shown the greatest breadth of view for an orderly liquidation. The only way to obtain 
ited in applying the use of the “good sense” recom- such moratorium is to have the property of the 
hibi mended by Judge Lamm, are the Sixth and the company taken under the protecting wing of some 
Eighth, ere have sat such judges as Brewer, San- court. But now, under the long established 
tless : born, Tha; Caldwell, Taft, Lurton and Denison. theories of equity practice, can that result be ac- 
nate some | go an enterprising young lawyer in complished? In no state system of judicial pro- 
ving Wisconsi1 a great service to the bar by com- cedure, in the knowledge of the writer, is there a 
afte piling 11 volume the reported decisions of the sufficient remedy in such a situation; for the result 
Mo. 281, 142 S.W. 417 desired can be achieved only through a receiver- 
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ship; the law is fixed as thoroughly as that of the 
Medes and Persians that a receiver can be ap 


pointed only as ancillary to other relief; and where, 


in such a situation, is there any recognized caus¢ 
of action, showing ground for equity relief, to 


which the appointment of a receiver could be 
ancillary. 


The federal courts, howev« have not, when 
confronted with such a case, been daunted by lack 
of a recognized remedy) lone ring the long estab 


lished rule that the appointment of a receiver must 
be ancillary, they have authorized the appointment 
of a receiver in such a situation, if the 


defendant 
consents thereto, merely on at llegation that a 
receiver is needed Whether, in so doing, they 
at the appointment 


] ] +} 


have overruled the old theory 
of a receiver can only be ancillary to other reliet 
prayed or whether they have upheld that theory 
and have added a new principal cause of actio1 
the conservation and protection of the property ot 


a solvent corporation while its affairs are being 


reorganized, so that the appointment of a receiver 
is still ancillary, is immaterial. It is sufficient to 
say that they have met and solved a difficult prob 
lem in a common sense way; that they have worked 
out a procedure which no stat judiciary has so far 
dared to follow; and that the results have beet 
most beneficial to all concerned, the corporatio1 
its stockholders and its creditor Notwithstanding 
that much criticism has been directed against the 
federal courts for their usurpation of such auth 

ity to appoint receivers over orations and that 
certain ills have attended such practice, 
of the necessity for and the value of such procedure 
is its continued existence and use, without opposi 
tion from the class of persons most interested—the 
unsecured creditors of the corporation. If you ask 
today a credit man of any bank or wholesale house 
whether he would prefer the abolition, by statute, 
of such usurped jurisdiction, leaving the alterna 


the proof 


tives of preference Ss among creditors through levies 
under execution « of avoidance of preference 
through bankruptcy proceedings ur reply wi 
be an emphatic neg , 
2. The rule has alwa be 1 still is 


many jurisdictions, that a receiver cannot bring 


suit in his own name to recover moneys owing 
or properties belonging to the ceivership estate 
but that such suit can only be brought in the nam 
of the corporation for whose property the receive 


has been appointed. Such ltogether logical 
for a receiver has no title to property, but only the 
custodianship of th ime Logical, howeve 7 


the rule may be, the circumlocution is absurd, for 
as a practical matter the receiver is the one wh 
sues and the corporati 
Certain legislatures, seeing the 
ceeded to remedy it by statut \ case came befor 


the Supreme Court of th ted States where a 


f 
= 


receiver had sued his ¢ name and the court 
was claimed to have been without jurisdiction to 
entertain the suit The court might well hav 
maintained its reverence for 1 recedent and logic 


by saying, “We consider the rule impracticable but 


must observe it until Cor oTes ees hit to chang 

by statute.” Instead _ i no the espons 
2. For the ' * 

Learned Han ! R te ( & D 

281 Fed. 265 








bility the court itself took the decis saying 
in effect, “This is an outworn tecl 
cedure which many leg slatures 
necessary to change by statut« \\ 
may do by statute we can do by ju ler 
goes ! \ receiver may sue h 
3 \ receiver is app vinted, 
of a corporation with extensiv: 
tions; for example, a railroad he 
vas that such a receiver could t 
the consent of the court of his apy 
eress, realizing the hardship and 
the application of such a rule in 
nary small claimant, enacted a st 
that suit may be brought against ! e1 


without application or leave fron 





pointment.* Che proble m then aros« 
much good this statute was t 
a receiver was not available for s« 

mn him in the state or locality where the claimant 
resided. A receive! IS an ind vid | | . 
there is abundant reason and prt 
process on agent of a corp 
neither logic nor precedent for ser\ 
of an individual. The attorney 1 
apparently ignorant of the fact tl 
an individual can be obtained 

ervice of process on him, undertool 

ss on a station agent, in Indian 1 
railroad which was in the hands of 
ing in and h ng his othce in St 
was needed, therefore, was for tl 
receiver to move to quash the serv! t 
they made. The territorial judge refused t ul 
and, to the astonishment of such cou the judg 
was sustained in his illogical attitu ( 
cuit Court of Appeals and by the e ¢ 
who held that it should be the rule tl : 

mn of this kind service is ettect ( 
agent of the receiver on whom ser\ might have 
been made had there been no receive! it Cal 
be agreed that such holding was bad the point 
of view of the logician, yet how nece 
holding is, if justice to litigants 
not unduly expensive It might | 
a theory was considered entirely t 
followed by the Court of Appeals ) : | 
a similar case which came before that irt here 
the plaintiff had served a summo! t he 
statutory agent for service ap] 
poration and on an actual agent of t rec 
they gravely held that the service 
agent was ineffective, for his agen« id been ré 
voked by the appointment of the 1 
the service on the actual agent of the ers 
nettective because there was 1 f 
sonal service in New York could not e been had 
on the receivers, notwithstanding 


snowed that sucn receivers we! 
offices in Mich 


4. A judgment creditor, wit xecution reé 


igan 


; ‘ ; , 
turne Insatishes hled a cré¢ S 
court against e corporatiol 
celver ppoi d the pi r 

| aw 

‘ se ( tS 
} } 4 7 
2 
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ppointed a receiver 





d entered a1 r for the filing of claims. Many 
mants filed fter the suit had been in the court 
lefendant suddenly confessed 
dgment in t r of certain of its largest creditors 
laims in the receivership 
eeding ith tl lerk of the court 
ifficient 1 pay the claim of the judgment 
edi iff he receivership suit 
the: smiss the suit, on the ground 
the { plaintiff was satisfied. The 
urpose of e was evident. If the suit 
ere dis! t udgements so confessed would, 
y state stati ome a first lien on all of the 
al estat endant and the holders thereof 
uld have t reference over the other creditors. 
This S here S bankruptcy act, so 
that a pref to a creditor once obtained was 
,ood Che is a brilliant scheme to obtain 
prefer rtain creditors. Its logic was 
irresistibl lementary that a creditor’s bill 
an be file for the purpose of collecting a 
judgment; tl risdiction of the court cannot sur- 
e th f the cl the plaintiff and 
he defendant ntitled, as of right to the dis- 
sal of t The scheme was sound and 
1 | led in almost any court with a 
real revere! precedent and logic. When it 
mi é ite St s Supreme Court, 
howeve 3 nguage ol! the street “They re- 
fused t I] ’ They neither dodged the issue 
ior distingu the facts to make an artificial 
exceptio! eral rule of equity practice. They 
simply a1 effect, that “The court having 
taker f the suit, under such circum- 
stances \nd the whole well thought 
it s¢ naught 
5 e most difficult problems that em- 
barrass the ssful foreclosure of a corporate 
mortgage is that presented by a state statute per- 
mitting re ption from the sale at any time 
within a y thereafter These statutes were 
idopted ¢ lly in pioneer communities to pro- 
tect a nev ttler from a quick foreclosure and are 
not proper! pplicable to corporate mortgages se- 
curing bor sues. The difficulty is that in the 
case of a ration with large business activities 
) one he foreclosure sale and tie up, 
f L ve e, large sums of money unless he 
knows that ; going to keep the property, and 
hec it, during the redemp- 
t pt est money in repairs or im- 
1estior as presented to the 
United Stat Supreme Court, in a case where the 
lower ¢ | refused to allow redemption from 
the foreclosu f a mortgage on a railroad prop- 
erty. The irt held that the necessities of the 
situation d | that where a railroad property is 
mortgaged th its franchises it must be relieved 
from the ration of the redemption statute.* 
Such sensible rule has, since that decision, been 
grenerally a 1 as to mortgages on public utility 
rope . | has been extended by some courts 
1S iC St ‘ivate corporations 





where the business requires such continuity of 
ownership and management as to make it impos- 
sible to sell the property, subject to redemption, 
without seriously affecting the business and the 
sales value of the property. These instances in- 
clude the case of a milk and creamery business, 
with established routes and contracts with farm- 
ers ;* a beet sugar factory, where contracts must be 
made with producers in advance of the season ;’° 
and a packing and canning plant, whose operations 
An Illinois judge, however, had 
in receivership in his court the properties of a coal 
mining company, which would seriously deteriorate 
in value unless the mines were worked and kept 
pumped out. If the property were sold subject to 
redemption the receiver could not pay pumping 
expenses unless he were able to obtain revenue by 
working the mine and he could not work the mine 
since his doing so would be taking away a portion 
of the property sold. The purchaser could not work 
the mine, as he would have no right of possession 
until the end of the redemption period. The de- 
fendant could not work the mine, as it was insolv 
ent and could not pay its bills. Under these cir- 
cumstances the judge could see no way out of the 
difficult situation other than to order a sale without 
redemption. The Appellate Court seemed to think 
that this was a reasonable view to take of the prob- 
lem, but the Supreme Court reversed the decree, 
holding that the strict terms of the redemption 
statute must be observed, regardless of what might 
happen to the mine.’* 

“But,” it may be said, “The above are only 
illustrations of the general enlightened attitude of 
modern courts toward justice. Can you give any 
instance of a decision rendered in modern times 
which appears to violate the rule of common 
sense?” Well, here are two examples, fixed in the 
writer's mind by a cursory reading of advance 
sheets and later restudied for the purposes of this 
discussion, one a decision by the Appellate Division 
of the Supreme Court of New York and the other 
by the Circuit Court of Appeals for the Seventh 
Circuit, both decisions having been rendered within 
the past few years. 


wire seasonal 


1. At common law one suing for breach of 
contract was required to set out in his pleading 
the facts showing the manner in which he himself 
had performed the contract. When the New York 
Code was adopted the framers thereof undertook 
to obviate all this detailed recital of performance by 
permitting the pleader to make a general statement 
that he on his part had “duly performed” all the 
provisions of the contract to be performed by him. 
A pleader, suing for breach of contract who, evi- 
dently, was either not satisfied with the simplicity 
of the statutory statement or did not remember its 
exact language, stated in his complaint that the 
plaintiff had “performed the contract sued on fully 
and entirely, complying with all conditions on 
his part to be performed.” The appellate division 
of the Supreme Court of New York, however, 


9. National Bank of Com. vs. Corliss, 127 Mich. 435, 186 
N. W. 717 

10. Beet Growers Sugar Co. vs. Cal. Trust Co. 3 Fed. (2d) 755 

11. Pac. N. W. Packing Co. vs. Allen, 116 Fed. 312 

12 Locey Coal Mines Co. vs. C. W. & V. Coal Co. 131, IN. 9, 22 


N. E. 50 
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gravely held that this was not the same as saying 
that the plaintiff had “duly performed” the contract 
and that as the plaintiff had not either alleged the 
facts constituting performance or stated that he 
had “duly performed,” the complaint was insufh 
cient."® 

2. A corporation, which had succeeded to the 
business of a copartnership of the same name, 
brought suit for breach of contract in the federal 
court for the Northern District of Illinois. The 
suit was brought within the prescribea period of 
limitations but some time elapsed before it came 
on to trial, On the trial the attorney for the plain- 
tiff discovered that the contract sued upon had 
been in the name of the partnership and had been 
assigned to the plaintiff, with the other assets of 
the partnership, on the organization of the plain- 
tiff, but after the default on the contract had oc- 
curred. The attorney, therefore, filed an amended 
declaration, setting out the contract and alleging 
the transfer to the plaintiff of all rights thereunder, 
to which amended declaration the defendant 
pleaded the statute of limitations, the breach of 
contract having occurred more than five years be- 
fore the filing of the amended declaration. The 


action being at law the court was compelled to 
sustain the plea, under the Conformity Act; that 

13. Zaiss vs. George ( Heimerdinger ( \y Div. ( 
14 N. Y. Supp. 335, 


Members of the Executive Committee of the American 
Grove Park Inn., Asheville, N. C., in January. 
born, President Henry Upson Sims 
ough, Edgar B. Tolman, Charles A 





Bar 
From left to right: 


William P. MacCracken, Jr., Secretary, Thomas W. 
3oston, Judge Orie L. 
A. Van Orsdel, Guy 





being the thoroughly established rule in the Su 
preme Court of Illinois." 

“But,” it may be asked, “What is the purpose 
of this combined eulogy and diatribe?” 

It may be answered that there are two pur 
poses in the mind of the writer. First, to give vent 
to his feelings on the subject of decisions such as 
the two last mentioned (the necessity for the last, 


of course, being occasioned by the Conformity 
Act). Second, to suggest to the bar that for many 
years there has been pending before Congress a bill 


to authorize the Supreme Court to adopt rules « 
as it has for cases equity. 


law 
fought by some 


practice lor cases, 
The passage of that bill has been 1 

lawyers and by at least one determined senator on 
the argument that any rules so laid down by the 
Supreme Court would so complicate the practice 
as to make it unduly difficult for the state practi 
tioner who has had little experience in federal 
courts. In view of its history of common sense 
and broadmindedness can it not be contemplated 
that what the Supreme Court would adopt, if 
the power, would be a set of simple rules, on 
lines, which would enable any lawyer to 
case according to its merits and to sustain 


given 
broad 
plead his 


nis Cause 


of action against technical attacks of learned and 
experienced opponents? Why not give the court a 
chance j 

14 N. & ( I ( A erson 14 

U. S. 431 





mid-winter meeting at 
John H. Voorhees, Treasurer; Bruce W. San 


Association in attendance at the 


Davis, William B 


Phillips, Clarence E. Martin, Province M. Pogue, Ral 
A. Thompson 
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Criminal Statutes in 1929—Continued 





By JoserH P. 


ONGRESS the Hawes Cooper Act' has 
remove t al which the state courts 
hought \ mplied in the Commerce Clause 


inst state regulation of trade 


convict-made ¢ s which have entered the state 
without. The ngress.declares that convict- 

ide goods trot thout a state may be treated 

e goods p the state. This statute does 

t go into « ve years aiter its enactment, 

it the states art t awaiting the expiration of this 
tatute of limitat Oregon, Chapter 133, requires 
at goods mad vhole or in part by convict 
bor outside t tate must be labeled “perma 
ently, plainly 1 legibly . ‘these goods are 
nvict made’ ” must indicate the place of man- 
facture. The principle of regulation by publicity 
further evident in the provision that advertise- 
ents of such g must contain the same notifica- 
n to readers type and/or letters conforming 
those used in t general text of such periodical 
publicatior iddition to protecting the peo- 

le against being deceived into the purchase of such 
eoods the leg ture has determined to protect 
their health ag infections which may have 
leveloped irkshops, since it is further 
required that these goods must be properly disin- 
fected according to the rules of the State Board of 
Health. Breach of the act is a misdemeanor. The 
Minnesota legislators, Chapter 138, modify some- 
vhat the language of their webfoot brethren in re- 
uiring the brand on convict-made goods to read 
rison-made’ ed “in plain English” by the 
ear of manuf and the name of the peniten- 


tiary or other establishment in which made. They 


ilso change the character of the statute by applying 
to goods mad thin their state or any other, 
nd expressly forbid the removal, concealment or 
lefacing of the brand. Both states have the same 
otion as to tl egree of severity to be meted out 
» violators, de ring that they shall be misdemean- 
ts 
The tendency towards severity which has al- 
eady been note very evident in lowa, Chapter 
265, which changes the formerly mild punishment 
r breaking jail from imprisonment in the jail 
hich the prisoner found unsatisfactory, for not 
exceeding one year and a fine of not over $300, toa 


modification accepting his judgment that the jail 

hich he left w t suited to his needs, and direct- 
ng that he sh be imprisoned either in the state 
penitentiary or reformatory as for a felony. Indiana, 


Chapter 138, expressly omits minors convicted of 


n offense punis le by life imprisonment from the 
tatute putting in the custody of the board of trus- 





tees of the state reformatory, minors convicted of 
rime. Idaho, Chapter 213, makes it a misdemeanor 
deliver to or receive from a prisoner confined in 


Ext ¢ ] tior \ Congress, A. B. A 


x\ 
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a jail, any letter or thing without the knowledge of 
the sheriff. Texas, Chapter 229, emphasizes the 
role of commutation of sentence in maintaining dis- 
cipline in prisons. Amending a law which grants 
deduction of time from the sentence, for overtime 
work, the law makers add: “For each sustained 
charge of misconduct in violation of any rule known 
to the prisoner, all commutation earned by such 
overtime work shall be subject to complete forfeit- 
ure.” Parole as a means of restoring convicted per- 
sons to ordinary social life depends on accurate in- 
formation about the candidate for parole. Wash- 
ington, Chapter 158, directs the district attorney to 
aid the Parole Board by sending with each con- 
vict a report containing all the information obtain- 
able bearing on his past life and any other facts 
tending to throw light “upon the question whether 
such prisoner is capable of again becoming a good 
citizen.” Connecticut, Chapter 285, in amending 
her suspension of sentence act, excludes from its 
benefits, prisoners who for a third time are con- 
victed of a felony, or who are up for driving a 
motor vehicle when intoxicated within six years of 
a conviction for the same offense. 

The case of the habitual criminal was given a 
new slant by Delaware, Chapter 246, by an amend- 
ment to the sterilization law which authorizes 
sterilization of any habitual or confirmed criminal 
convicted of at least three felonies by any court of 
any state or of the United States, if on examination 
it is found that mental abnormality was the cause 
of his criminality. The operation is not compulsory, 
but it may be ordered by the State Board of Chari- 
ties on application of the governing body of the in- 
stitution in which the person is confined, or the 
Board of Trustees of the State Hospital, if he is not 
in an institution. The same state, by Chapter 263, 
enforces a reasonable state monopoly of punish- 
ment, making it unlawful for a prisoneryarrested 
by a private detective to be incarcerated in any 
place other than the jail or place provided by the 
public authority for such purpose. If, however, a 
private detective fails to obey the act his oversight 
is not to be regarded as very serious, since the 
punishment is merely a fine of between $100 or 
$500. Washington, by Chapter 26, evidently plans 
to make it easier for a convict to go straight on 
leaving prison, and facilitates his absorption into 
the mass of the population by providing that when- 
ever the Governor pardons a person convicted of 
an infamous crime or such person secures an abso- 
lute release from prison as provided by law, his civil 
rights are restored to him, and adding that when- 
ever the maximum term for which such person was 
sentenced is about to expire or has expired the Gov- 
ernor may by executive action restore to him his 
civil rights. 

Instruments of Crime 


Limitation of armaments, however difficult it 
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may be to enforce in international relations, is be 
ing valorously attempted in the internal life of the 
country. Indiana, Chapter 203, prohibits manufac 
turing, selling or giving away, or using or operat 
ing or possessing any armored motor vehicle, except 


in ‘the case of peace officers, banks, common carriers 


or persons engaged in transporting money, and 
members of the military forces on duty, and the 
mail service of the United States. The use of this 
important equipment of organized gangs is to be 
discouraged by imprisonment from five to twenty 
one years. Three states, Pennsylvania, Chapter 
329, Nebraska, Chapter 190, Missouri, page 170, at 
tempt to limit to officers of the law, the use of ma 


chine guns. If other persons purchase, sell or have 
possession of these weapons they may be convicted 
of felony. Nebraska metes out different treatment 
to persons who sell or otherwise dispose of machine 
guns, who are merely misdemeanants, punishable 
by fine, and persons who such weapons in 
their possession or transport them on a highway in 
the state, who are felons punishable by imprison 
ment of from one to ten years. Pennsylvania makes 
the limit of sentence at not than five years for 
the ordinary case with a machine gun, but classifies 
the crime on a different from Nebraska by 
making a second classification of persons who com- 
mit a crime irmed with a machine gun for 
which they sentence, in addition to that 
given for the crime committed, to imprisonment at 


1 
nave 


more 
basis 


while 


receive a 


not over ten years. Missouri makes no classifica- 
tion, but leaves it to the judge to classify the degree 
of guilt of possession or sale by establishing a 
minimum of two and a maximum of thirty years’ 


imprisonment or a fine of not more than $5,000, or 
both. Rhode Island, by Chapter 1421, enacts a new 
pistol act, permitting dealir ig in firearms conceal 
able about the person, only by persons authorized 
by law, and making the usual requirement that a 
register be kept by such persons in which they must 
enter the particulars in respect of the purchaser and 
also in respect of the firearm disposed of, including 
its manufacturer’s number or other mark of identi 


fication. A vendor must also require a person to 
produce a license for carrying a gun whose date 
and number must be entered on the register. The 


act does not apply to wholesale dealers, and it at- 
tempts to prevent bootlegging of pistols by making 
it a misdemeanor for a person lawfully in possession 
of a pistol to transfer it to another without notify- 


ing the licensing authorities 


The most l new criminal situa 
tions disclosed by an ation of the legislation 
of 1929 is contained in Chapter 386 of the Laws of 
California. Lured by the profits of the gambling 
houses of Tia Juana just over the line in Mexico, 
enterprising individuals set up floating temples to 
the Goddess of Chance in ships which kept positions 





just outside the three-mile limit in the Pacific which 
marks the boundary of the state and the boundary 
of the international jurisdiction of the United States 


the prob 
effectiv ely 


in Chapter 


These vessels are under foreign flags and 
lem before the legislature was how to 
cripple their operat answer, 
386, makes it a to procure or 
whether or not in 
to solicit a person 
reaching the ship, 
ialty upon those 


I 


solicit 


a person to visit a 
the jurisdiction of the state, or 
to enter a boat 
and further 


used as a means of 


more, v1 





who transport a person to a gambling ship. So th 
state hopes to cut off the supply imbs to the 
shearing shed and thus render ineffect the elal 


s of the would-be shi ( 
rious situation 


egislated against the u f bombs « 


ite preparation 

A very se 
which have |] 
explosives used to injure persons ot yperty. Ore 


met 


gon, Chapter 408, Missouri, page 165, make the { 

approach to the prohibition of bombing by punish 
ing persons who set off bombs or other devic« 
charged with explosives. Pennsylvania, Chapte 
330, and Kansas, Chapter 171, take t next logica 
step by punishing persons who have mbs in th 

possession, or who attempt to use explosives { 
the injury of persons or property, and Kansas add 


to its index of forbidden acts the placing of bombs 


on or about the person of another without his con 
sent. This act ft by its words apply to a police 
officer who “plants” a bomb on a rected perso 
as a basis for criminal charge. The Kansas legisla 
ture is somewhat tender, since it makes the crime 
only a misdemeanor, but the solons the Keystone 
state declare practically the same act to be a felony 
with a term of not less than two yea1 r more than 
ten in the penitentiary. Perhaps the population of 
Pennsylvania is in greater need of protection from 
the bomber than that of Kansas. The Missouri and 
Oregon laws made actual bombing a telony, but 
again the western state is less severe, since the min 
imum is one year, while the Missourian who bombs 
gets not less than two years. The Kansas legisla 
ture is evidently anxious to get convictions, since it 
makes possession of bombs prima facie evidence of 
an intent to make an unlawful use of them Mary 
land, by Chapter 405, adds dwellings to the bull ld 
ing’s which it is a felony to destr f jure with 


dynamite. 
Society has not wearied of its efforts to discour 


age the ancient crimes of burglary and robbery. 


Ihe influence of the machine age is very apparent 
in this, as it is in other branches of criminal legisla- 
tion, notably in the stricture on the use of certain 
articles as instruments of crime. Most interesting 
of the adjustments of this sort is Nebraska, Chapter 


74, which classifies as burglary with 
burglary 
purpose 8) 


the purpose 


explosives, 
used for the 
f breaking into and entering buildings, for 
of appropriating articles found therein 


in which electricity or gas is 


to the personal uses of the ingenious rker. Maine, 
Chapter 244, makes burglary h explosives a 
serious matter by fixing the minimum punishment 
at twenty and the maximum at fort ears. Bank 
robberies are very severely treate f ipter 61 

f New Mexico which makes the maximum Dé nalty 
for the offense fifty years, and adds that if the crime 
is committed by a person who exhibits or uses a 
firearm or other deadly weapon, such person must 
suffer the punishment of life imprisonment. As fat 
as the average individual is concerned, the differ 
ence between a maximum conviction of fifty years 
and life sentence is not substantia ut it is worth 
while here insisting again on tl e ¢ imstance that 


in case of a plain bank robb the judge is given a 


very wide latitude, but in the second case he is 
given none Ohio, Page 502, agrees with New 
Mexico that a person who enters a bank with intent 
to commit a felony armed with f irms or deadly 
weapons has proved his incompat ty with society 
and should be given a oe sentence \ Buckeye 
bank robber, however, hz the cl é rett g not 
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ess than twenty years in the penitentiary if the jury 
recommends I‘vidently the estimate of the 
judge on the desirability of a shorter term is not 
considered worth paying attention to. The use of 
dangerous wi ns in committing a felony as a 
separate off s enacted in North Carolina, Chap- 
ter 187, Flos Chapter 14501, Wyoming, Chapter 
20, Indiana, ¢ pter 55, with penalties varying from 
a maximum of fifty years in Wyoming; thirty in 
North Caroli: twenty in Indiana; to ten in 
Florida. The minimums also show an interesting 
variation from five years in Wyoming and North 
Carolina to t ears in Indiana, and no minimum 
in Florida 

The uss veapons also changes the degree of 
the crime of resisting an officer in Indiana, where, 
by Chapter 101, mere interference with an officer is 
made a misdemeanor, but if in the course of that 
interference langerous weapon is used, the pun- 
ishment shall be for a fixed term of one year and 
the same pet is edicted for a person who inflicts 
a bodily injury on a police officer during interfer- 
ence with | hile he is arresting or attempting 
to arrest al person 

Three Rocky Mountain states unite in punishing 
the specific crime of injuring or destroying tele- 
phone or telegraph wires or tapping such wires. In 
every case tl nishment is a misdemeanor. The 
three states are Colorado, Chapter 84, Montana, 


New Mexico, Chapter 52. Slander 
tory crime in Oklahoma by Chapter 
misdemeanor to repeat or scatter 
reports of a slanderous or harm- 


Chapter 66, 
becomes a st 
21, so that 

false rumor 


ful nature « erning any person or persons. Min- 
nesota, Chapter 212, adopts the not uncommon 
statute specifically punishing the spreading of 
rumors of the probable insolvency of a bank. More 
20th Century is Chapter 117, of North Dakota which 
imposes a fine of not over $100 on any person who 
shall falsely utter words “over, through or by means 
of what is commonly known as radio, which in their 


e shall tend to blacken the mem- 
s dead or impeach the integrity or 


common 
ory ot one 


virtue or publish the natural defects of one who is 
alive and by expose such person to public 
hatred or 1 ule or financial injury.” The truth, 
however, is a “safe defense all prosecutions for 
slander.” ‘J statute may tend to hold down fiery 
orators on the stump who are addressing an unseen 
as well asa ible audience. 

The usual standards by which punishment for 
theft is measured, are the value of the property 
taken, the method by which it was taken or the 
means used in taking; but a small group of statutes 
applies a | tical yardstick, the economic import- 
ance of th rest to be guarded and the ease with 
which the erty protected can be stolen. Texas, 
by Chapter 108, declares that “the raising and mar- 
keting” of poultry has become a great industry and 
stealing of fowls frequent, so the legislature was 
moved to make such stealing a felony, but allows 


the judge listinguish between what the Jones 


Law? would term “casual or slight violations,” and 
a “commet ed violation” of the right of prop- 
erty in fo He may sentence to jail for not over 
one hund: lays, or send an habitual or commer- 
cial chicken thief to the penitentiary for not over 
two years. As there is no minimum the judge can 
fit the pu ment to the locality and the individual. 


\ M 9 276 





In Wyoming, Chapter 147 expressly includes turkeys 
among livestock the theft of which is a felony sub- 
ject to a penalty of from one to ten years. Prob- 
ably market reports would show Wyoming as an 
important contributor to Thanksgiving dinners. The 
convenience of wholesale misappropriation of turkeys 
in trucks is perhaps another motive for making the 
punishment so severe. Minnesota, Chapter 203, fixes 
a minimum of forty days’ imprisonment in a county 
jail for theft of domestic animals and allows the 
maximum punishment still to apply; while Idaho, 
Chapter 105, has considered ‘t necessary to take 
care of the interests of a new form of animal hus- 
bandry by making it a misdemeanor to trespass in 
the vicinity of enclosures where foxes or other fur- 
bearing animals are kept. 

Another interesting use of the prima facie evi- 
dence principle occurs in Michigan, No, 186, which 
punishes as a felony the unlawful appropriation to 
his own use of money or property worth upwards 
of $50 by a public officer. The failure of an officer 
to turn over to a successor all money and property 
coming officially into his possession is to be prima 
facie evidence of an offense against the provisions 
of the act. California, Chapter 553, also is con- 
cerned with public officers and makes the offering 
of a bribe to a state employee a misdemeanor, while 
on the other hand it declares an agreement to re- 
ceive a bribe an equal offense to receiving one. 
Connecticut, Chapter 227, to protect the public 
finance, expressly makes it a misdemeanor for an 
accountant appointed by a town to investigate its 
finances to include knowingly any false statement or 
intentionally to suppress or conceal the truth in 
respect of such finances. Another method of pro- 
tecting both the finances of a city and the interests 
of the purchasers of bonds is contained in Wash- 
ington, Chapter 212, which makes it a felony for any 
person, firm or corporation engaged in printing 
bonds of a certain class to print a greater number 
than that specified in the order or more than one 
bond of the same number. Pennsylvania, Chapter 
226, deserves attention. It makes embezzlement 
any action of an officer or employee of a bank for 
the benefit of himself, or of the corporation, or of 
any corporation, with the intent to defraud or injure 
his institution or to deceive a bank examiner. In- 
teresting for the evidence necessary, as well as in 
itself, is California, Chapter 303, which punishes 
with from one to five years, or a fine of not more 
than $500, a person who solicits another to offer 
or accept a bribe or to join in the commission of 
certain serious offenses, including murder and sub- 
ornation of perjury. The offense must be proved by 
the testimony of two witnesses or of one witness 
with corroborating circumstances, so that no single 
person is sufficient state’s evidence to secure con- 
viction for this offense. 


Procedure 


Idaho, Chapter 72, permits the district attorney 
to amend an indictment or information without 
leave of the court at any time before defendant 
pleads, and thereafter, “in the discretion of the 
court” where the change is “without prejudice to 
the substantial rights of the defendant.” No amend- 
ment is permitted which charges an offense other 


(Continued on page 178) 
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TWO GREAT SERVANTS 

Chief Justice Taft’s retirement from the 
high position he has so ably 
of universal regret. He possessed in an emi 
nent degree the confidence of the Bar and 
the nation; and that was more 
than justified by his administration of his 
important office. 


filled is a cause 
confidence 


He takes with him the good wishes and 
affection of his fellow-countrymen. They 
trust that, relieved of the exacting burdens 
of the Chief-Justiceship, he may be fully re 
stored to health and may long continue to 
enjoy the blessings of this life and the evi 
dences of the affectionate esteem in which 
he is held by all. He leaves behind him the 
fruits of years of labor and influence for the 
improvement of the Federal Administration 
of Justice. The impulse given during his in 
cumbency will gather increased momentum 
as the years go by. 

But if the nation regrets the retirement 
of this eminent man, it may well congratu 
late itself that so worthy a successor was at 
hand. In the appointment of Charles Evans 
Hughes to the Chief-Justiceship President 
Hoover simply carried into the highest place 
the principles of selection which he has pro 
claimed for the whole Federal Judiciary. If 
Mr. Hughes could be induced to forego the 
advantages of an important and highly lu 
crative private practice, he was ob iously the 
man for the place. No lawyer 
within the range of avail: 
an extensive experience in 
man in public life, whether 
has a more unblemished rece 
tious and brilliant 


in the country 
has had such 
No 


lawyer or not, 


ibility 


ree affairs. 


rd for conscien 
» the public 


devotion 
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service, and that often at the cost of 
personal sacrifice. Mr. William D. 
undoubted) expressed the genera 
of his professional brethren in an address at 
a banquet tendered Mr. Hughes by the 
bronx County Bar Association in 1929: 


great 
(Guthrie 


opinion 


“We thus have nearly a quarter of a cen 
tury of great opportunities fortunately and 
happily arising for varied patriotic services, 
all of which opportunities were competently, 
brilliantly and successfully availed of. These 
opportunities came not by chance, but be 
cause of the recognition of exceptional abili 


ties, and each was fruitful of great works 
because of Mr. Hughes’ preparedness, indus 
try and competency, indeed genius, for the 


various services that the opportunities called 
ror. 

‘There is a truly moral grandeur and 
inspiring loftiness in this spirit of u1 
patriotic service that I cannot find 
adequately to extol; but as a lawyer 
“5 proud and ver) grateful that 
it in so preeminent a degree in a m« 


iselfish 
words 
vel we 
mbet O! 


our own profession. Mr. Hughes’ career will 


long symbolize the highest and most cher 
ished standards and traditions of the Ameri 
can Bar and the best product developed by 


His life and his mag 
should 


Manner 


\merican institutions. 
and outstanding personality 
ever remind and admonish us what 


netic 


of man an American lawyer should strive 
to be.” 

In accepting the appointment Mr. 
Hughes embarks anew upon a career of dis 
tinguished public service. That he _ will 


measure up to the responsibilities of his 
orTreal office, no one doubts. It is a si ; 
satisfaction to his brethren of the Bar that 
this highest honor that can come ti 
ver in the course of his professional caree1 
has found so 


able and so fit a recipient. 


JUDICIAL COUNCILS AND 7 
RULE-MAKING POWER 


The last annual report of the Rhode 
[sland Judicial Council bears significant 
timony to the importance of a restoration of 
the rule-making power to the courts, in 
opinion of those who have given the 
caretul study. The entire 
of which was printed in the February issue 


H ] 


subject 


report digest 


of the JouRNAL—is devoted to this single 
subject. 

The Council expresses the ualified 
opinion that “all matters of judicial proced 
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ire should be regulated by the courts, which 
re the constitutional instruments for the 
\dministration of \s to the inher- 
ent right of the courts to make rules for the 
; - own business, as do the 


Justice.” 


transaction of thet 
executive and legislative departments, the 
theoretical and historical discussion in the 
report leaves small doubt. But the Council 
frankly faces the fact that this right has long 
been divided with the legislature and it pro 
poses a sensible and diplomatic method of 
securing the exercise of the full power by the 
courts without raising a contest with the 

In brief, it proposes 
that the legislature by act restore the full 
ind undivided 
courts. 


legislative department. 
rule-making power to the 


The legislature of Rhode Island has al- 
ready shown its appreciation of the work of 
the Council by adopting all of the recom- 
mendations, save one, of its two previous 
annual reports. A careful consideration of 
the problem of the improvement of the ad 
justice in the state should 
unquestionably lead it to see the propriety 
of adopting this further and most important 
suggestion. ‘The restoration of the rule 
making power lies at the base of any plan 
for the efficient functioning of the courts. 
[he arguments in its favor are too well 
known to readers of the JoURNAL to be re- 
peated here; and the Council may be relied 
upon to furnish them to members of the leg- 
islature who are interested in the general 
movement to make justice speedier and more 
efficient. 


ministration « 


But while the Rhode Island Council is 
: the latest to take action in favor of the res- 


toration of the rule making power, it is by 
no means the only Council that has recog- 
nized and affirmed the extreme importance 


of the step number of other Councils 
have made similar recommendations. The 
Connecticut ]udicial Council, for instance, in 
1928 proposed an Act giving the Supreme 
and Superior Courts power to make rules 
concerning pellate procedure. The Judi 
cial Council Cook County, Ill., last year 
recommended act conferring power upon 
the Supreme Court to adopt rules for the 
regulation of procedure in court cases. The 
North Carolina Judicial Conference recom- 
mended an conferring the rule-making 
power in 1929. These are only a few illus- 
trations of the fact that Judicial Councils, 


as bodies of experts, are naturally and in- 





evitably taking up the question and urging 
a modern, practical viewpoint upon legisla- 
tures. 

No reader of the JouRNAL is likely to be 
in any doubt as to the views editorially en- 
tertained on this subject: The JouRNAL 
maintains that the right to regulate their 
own procedure is inherent in the courts, that 
the legislative department has no right to 
intrude into the field of the Judicial Depart 
ment, and that the courts may and should 
resume and exercise their ancient powers. 
It also recognizes the fact that the exercise 
of the right, and not its mere assertion, is 
the end to be attained; that in certain states, 
as a matter of practical expediency, the best 
way to deal with the matter is by legislative 
action which shall restore this power to the 
courts and thus terminate further usurpation 
into the judicial field. This is evidently the 
view of the members of the Judicial Council 
of Rhode Island as well as of some other 
states. 

It is to be hoped that success will attend 
their efforts. Certainly they will go before 
the legislature with a prestige and influence 
that few other organizations can boast. In 
the first place, they are generally a legisla 
tive creation themselves, and most parents 
are inclined to favor their own children. 
Secondly, the discussion preceding their cre 
ation has tended to familiarize legislators 
with the need for improvements. Thirdly, 
few legislators will question the ability of 
the members or the sincerity or impartiality 
of their recommendations; in a word, they 
will not be suspected of having an axe to 
grind. Fourthly, the fact that the recom- 
mendation comes from a specially consti 
tuted body is likely to overcome the natural 
legislative inertia in matters of improvement 
and actually focus attention on the real mer- 
its of the proposal. The Judicial Councils 
are to be congratulated that they are seeing 
and seizing this important opportunity. 


A meeting of the Directors of the American 
Judicature Society will be held on May 7 at 2.00 
p. m. in the Mayflower Hotel, Washington. The 
meeting will be for the discussion generally of 
reform in the administration of justice and of the 
methods to be employed by the Society. Members 
of the Society are also invited to attend. The after- 
noon session will be followed by a dinner which 
will adjourn before the reception held by the 
American Law Institute. 
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Depreciation Should Be Based on Present 
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New Jersey Statute [Imposing License Tax on 


Concerns Using Streets or Other Public Places Held to Impose Burde1 


What 


on Interstate Commerce 
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\bsconding Husba 
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Street Railways—Fair Return on Valuation— state court of appeals sustained this latter rulings t 
Allowance for Depreciation computing depreciation allowance, | 
In determining what constitutes a fair return on ing that the rates were confiscator é 
capital invested in a street railway, allowance should be Supreme Court sustained both cont: 
made for payment of operating expenses, interest, reason- Way Company in an opinion deliver vit STI 
able dividends and for some addition to surplus account. SUTHERLAND. 
A rate of return permitting less than this is insufficient to With reference to what constit I 
maintain credit and to acquire necessary capital. The rate he observed that that question cannot letermine 
of return should be equal to the return generally on capital W ithout regard to the present rate of return generally 
invested in other enterprises involving corresponding risks 0m capital and enterprise 
and uncertainties. What may be a fair return for one may ty 
Allowances for depreciation should be based upon the for another, depending upon circumsta 
present value of the property and not on the cost thereof. sk. The general rule recently has be« 
United Railways and Eli Company of Balt -e “What ! sth tee By ae a net tute a 
more v. West et al., Adv. Op. 148 Sup. Ct. Rep. Vol depends upon many circumstances 
50, p. 123. (Two cases. ) mined by the exercise of a fair and ¢ ent 
In these cases the Court considered a controversy a — = hom a 3 
regarding the fixing of rates sufficient to permit a fair ry wt haar ie: eet aaah vite 
return on the investment of a street railway company venience of the public equal to that gene being ie 
the dispute related to two questions: the rate of r at the same time and in the same ¢ 
turn sufficient to avoid confiscation and the method of wi pe ey emg Mn other busin ps 
computing depreciation. it ; Bon ao atutiondl vahe te asal t c 
The relevant facts involved were not in dispute, or anticipated in highly profitable e1 
so far as necessary to dispose of the controversy. It lative ventures. The return should b t 
appeared that the railway company operated street cars we gee tad wages shady ote aa oe — 
in the City of Baltimore and that its properties had a manemeenest tr inidtnin and supp rt it ' re 
present value of $75,000,000. ‘his included $5,000,000 it to raise the money necessary for the proper discharge of 
as the value of easements in the city streets, held to be its public duties. A rate of return may be i r 
an interest in real estate under local law. (Objection time and bx ae sae high gy sage ! E 
to the inclusion of the value of these easements was peat Nae om ae _— — 
disregarded because made too late.) The capital struc “Investors take into account the 
ture of the company consisted of $24,000,000 of com tions, especially in recent years, when det 
mon stock, $38,000,000 of ordinary bonds, and $14 oe on — oa oe 
000,000 of perpetual income bonds pene 7 s of thi yen Mages di ‘ é r ; ' s 
Due to the use of automobiles the total numbet demanded investors. The fact t 
of passengers carried has decreased. During “rush not insist as a matter of constit 
hours” the number has increased, however. This has losses be made up by rates to be a 
‘ : and future tends to weaken credit r 
necessitated an increase in expenses in proportion to tiiite ta: muatachel omeieah ‘te , , 
passengers carried, because equipment and operating confiscatory rates tends to support it. t the 
forces must be maintained at such standard as will record shows that the rate of retur - 
accommodate the public the rush hours a long period up to the time of the 
pion ~ mission here involved 
The state court of first instance, at the suit of Whet will constitets « fair reton 
the company, ma le an order enjoining as confiscatory not capable of exact mathet l 
a rate of fare permitting a return « f 6.26 per cent on matter m »* less ip att 
the valuation of $75,000,000. It ruled also that the ss aay oe 
commission erroneously had made an allowance fot The evidence was then r g the 
depreciation on the basis of cost, rather than on the return permitted under the rates f by the com 
basis of present value of depreciable property The mission. In this connection it ay rder 
— to attract capital or to compet: rket 
Assisted by Mr L. Hone the company, since 1920, had bor some $18,000, 
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counting period. One of these is the wearing out of plant. 
Minor parts, which have short lives and are consumed 
wholly within the year are replaced as a part of cur- 
rent repairs. Larger plant units, unlike supplies, do not 
wear out within a single accounting period. They have 
varying service lives, some remaining useful for many 
years. Experience teaches that at the end of some period 
of time most of these units, too, will wear out physically 
or cease to be useful in the service. If the initial outlay 
for such units is entirely disregarded, the annual account 
will not reflect the true results of operation and the initial 
investment may be lost. If, on the other hand, this original 
expense is treated as part of the operating expenses of the 
year in which the plant unit was purchased, or was re 
tired or replaced, the account again will not reflect the 
true results of operation. For operations in one year will 
then be burdened with an expense which is properly 
chargeable against a much longer period of use. Therefore, 
in ascertaining the profits of a year, it is generally deemed 
necessary to apportion to the operations of that year a 
part of the total expense incident to the wearing out of 
plant. This apportionment is commonly made by means 
of a depreciation charge. 

It is urged by the Railways that if the base used in 
determining what is a fair return on the use of its property 
is the present value, then logically the base to be used in de 
termining the depreciation charge—a charge for the con 
sumption of plant in service—nuust also be the present value 
of the property consumed. Much that I said about valuation 
in Southwestern Bell Tel. Co. v. Pub. Serv. Comm., 262 
U. S. 276, 289 and St. Louis & O’Fallon R. R. Co. v 
United States, 279 U. S. 461, 488 applies to the depre 
ciation charge. But acceptance of the doctrine of Smyth 
v. Ames does not require that the depreciation charge be 
based on present value of plant. For, an annual depreciation 
charge is not a measure of the actual consumption of plant 
during the year. No such measure has yet been invented. 
There is no regularity in the development of depreciation. 
It does not proceed in accordance with any mathematical 
law. There is nothing in business experience, or in the 
training of experts, which enables man to say to what 
extent service life will be impaired by the operations of 
a single year, or of a series of years less than the service 
life. 


The remaining portions of the opinion were de- 


voted largely to an exposition of the development of 
the depreciation charge as an accounting device, and the 
practice of business men, officials and others, as illus- 
trating its proper function and as indicative of the im- 
propriety of computing it on the basis of present value 
For the details of this discussion the 
reader must be referred to the opinion itself. 


Mr. Justice Stone then added the following: 


I will assume, for present purposes, that as a result of 
Smyth v. Ames, 169 U. S. 466, the function of a depre- 
ciation account for rate making purposes must be taken to 
be the establishment of a fund for the replacement of plant 
rather than the restoration of cost or value of the original 
plant investment. But what amount annually carried to 
reserve will be sufficient to replace all the elements of a 
composite property purchased at various times, at varying 
price levels, as they wear out or become obsolete, is a 
question, not of law but of fact. It is a question which 
must be answered on the basis of a prediction of the salvage 
value of the obsolete elements, the character of the articles 
which will be selected to replace them when replacement is 
necessary, and their cost at the time of replacement. 

Obviously, that question cannot be answered by a 
priori reasoning. Experience is our only guide, tempered 
by the consideration of such special or unusual facts and 
circumstances as would tend to modify the results of ex- 
perience. Experience, which embraces the past fifteen 
years of high price levels, and the studies of experts, re- 
sulting in the universally accepted practice of accountants 
and business economists, as recounted in detail by Mr 
Justice Brandeis, having demonstrated that depreciation 
reserve, calculated on the basis of cost, has proven to be 
the most trustworthy guide in determining the amount re 
quired to replace, at the end of their useful life, the con 
stantly shifting elements of a property such as the present 
Costs of renewals made during the present prolonged 
period of high prices and diminishing replacement costs 
tend to offset the higher cost of replacing articles pur 
chased in periods of lower prices. I think that we should 
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the tret f decision in support of the result 
reached istrated by reference to State Tax 
Foreiqi ls, 15 Wall. 300, Union Refriger- 
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Taxation—License Tax—Burden on 
Interstate Commerce 


A tax of a certain percentage of the gross receipts of a 
taxpayer engaged in interstate and intrastate commerce and 
occupying streets and other public places in the conduct 
of its business based upon such proportion thereof as the 
property located in streets or public places bears to the 
whole of the taxpayer’s property, is invalid as a burden on 
interstate commerce, where the taxpayer pays taxes at the 
local rates on all its real and personal property and the 
imposition on earnings is not a property tax, or in lieu of 
property taxes, but appears to be in fact a license fee for 
the privilege of engaging in interstate commerce. 

Vew Jersey Bell Telephone Co. v. Board of Taxes 
md Assessment, Adv. Op. 143; Sup. Ct. Rep., Vol 
50, p. 111 

\ New Jersey statute imposes a tax on all tax 
payers using or occupying streets and other public 
places. In assessing the tax the assessors are directed 
to ascertain the amount of the property of such tax- 
payers located in streets or other public places and 
assess it at the local rates. The statute terms the tax 
a franchise tax and fixes it in amount at 5% of such 
proportion of the gross receipts as the length of the 
taxpayer's lines or mains in the streets or other public 
places bears to the whole lines or mains. It is further 
provided that this tax shall be in lieu of all other fran- 
chise taxes assessed against such taxpayers and their 
property. 

The taxpayer here is a New Jersey corporation 
engaged in the telephone business, both interstate and 
intrastate. It pays property taxes on its plant in New 
Jersey, including large amounts of real and personal 
property; the average of local rates thereon was 
3.877% in 1918. Its gross receipts for 1927 amounted 
to $40,280,332.95. Of this it paid the amount based 
on intrastate earnings, but contested the portion based 
on interstate earnings. The state courts rejected the 
company's contention that the latter portion of the 
tax is an exaction repugnant to the Commerce Clause 
and upheld the tax as a tax on property, earnings being 
taken merely as a measure of the value of the com- 
pany’s franchise. 

On appeal the Supreme Court reversed the ruling 
of the state court of last resort by a divided bench. 
Mr. Justice Butter delivered the opinion of the 
majority. In holding invalid the exaction as to gross 
earnings from interstate commerce he pointed out that 
the tax here is referred to in the statute as a franchise 
tax, and is declared to be in lieu of all other franchise 
taxes ; that under the state constitution requiring prop- 
erty to be assessed according to uniform rules, the 
legislature cannot be deemed to intend direct valuation 
and assessment of some property at local rates and 
other elements of plant by a percentage of gross earn- 
ings. Attention was called also to the fact that amend- 
ments to the statute enacted after decisions holding the 
tax a license fee are indicative of a similar construction 
by the legislature. 

In concluding, Mr. Justice BuTLer pointed out 
further objections to upholding this tax as a property 
tax, and said: 

And the prescribed basis of apportionment of gross 
earnings is clearly inconsistent with the taxation accord 
ng to its true value of appellant’s right to use the street 

its lines. The telephone property used to render the 
service from which the earnings are derived includes the 
lands, buildings, equipment, etc., as well as its lines; and 
material and labor for operation and maintenance are also 
required. The assumption underlying the prescribed rule 
that, in respect of service and earnings per mile, mains 
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and lines in streets are the same as, or fairly comparable 
with, the other mains and lines. But it is well known that 
one stretch of line may consist of only a pair of wires 
while another stretch may carry many. The property in 
the streets was directly taxed by districts at $41,189,804.00 
Assuming, as appellee contends, that these assessments did 
not include the value of appellant’s right to use streets, 
it would be without rational basis and arbitrary to use a 
mileage proportion of gross earnings to measure the value 
of the privilege or easement in question. And the amount 
of the franchise tax upon gross earnings was the equivalent 
of a tax at the average rate on property of value in excess 
of $27,000,000. That would assign to the naked right to 
use streets for telephone mains and lines more than $3,200 
per mile. There has been « alled to our attention no pre 

cedent for the use of gross earnings as a measure of the 
value of a single element of such a plant. The elements 
of value resulting from appellant’s power of eminent domain 
and possession of going concern and of a _ regulated 
monopoly cannot reasonably be deemed to be the sole or 
even a distinct source of the gross earnings by which the 
tax is measured. We think it very plain that the exaction 
is not a tax on property nor in substitution for or in lieu 
of a property tax. Within the rule heretofore applied in 
this ‘Court the exaction is a direct tax on gross receipts 
derived from appellant’s interstate commerce and, as to that 
part at least, is void 


Mr. Justice Hovmes delivered a dissenting opin 
ion in which he expressed the view that the exaction 
was a proper one which the state constitutionally may 
charge for a privilege. He said, in part: 





What then is to hinder New Jersey from charging 
a reasonable price for something that Ve appellant cannot 
have without her consent? It is said that the hindrance 


lies in the fact that a part of the hor den falls on inter 
state commerce. I am content to assume that if the State 
were attempting to discriminate against such commerce 
and using its right as a disguise, the attempt would fail 
A right specifically protected by the Constitution may be 
come a wrong when used to carry out an unlawful scheme 
But there is nothing of that sort here. The tax is in lieu 
of all other taxes on intangible property, which the privilege 
is held to be in New Jersey. The reference to gross earn 
ings to ascertain the value is legitimate The proportion 
is prima facie reasonable, especially in view of the propor 
tions between the lengths of the lines and between state and 
inter-state business. It fairly may be supposed that the lines 
over the streets do their full share of the work. Further 
more the only objections to the tax raised in the record 
by the appellants are objections to the tax as a whole in 
so far as it may touch receipts from interstate business, 
not to the proportion adopted And so I think that the 
incidence of a part of the tax on interstate commerce, if 
any such there be, “does not constitute a direct and mate- 
rial burden” upon it. 

do not think names of any importance to this case, 
and do not discuss whether the tax is to be called a property 
tax upon an easement, a franchise tax upon an incorporeal 
hereditament as it is called in New Jersey, a license tax, 
or by some other title. If the statute fixes a price for 
what the appellant needs the State’s permission to use, I 
think it within New Jersey’s constitutional power. “Even 
interstate commerce must pay its way.” 

Mr, Justice BRANpEIS concurred with Mr. Jus- 
TICE Hotmes. Mr. Justice Stone took no part in 
the consideration or decision of the case 

The case was argued by Mr. Thomas G. Haight 
for the appellant and by Mr. Duane E. Minard for the 
appellees. 


Clayton Act—Acquisition of Stock of Competitor— 
What Constitutes Lessening Competition 

The Clayton Act was intended to prevent substantial 
lessening of competition injurious to the public, and where 
two companies are engaged in a similar business, but their 
products differ so that one deals chiefly in rural sections and 
the other in cities, and where their markets are located 
different sections of the country, there is no substantial 
competition between them and control of one by purchase 
of the capital stock of another is not a violation of the Act. 
Moreover, where the company whose control is acquired 











is in such financial difficulties that there is no reasonable 
prospect that it can continue in business, and the purchasing 
company is in need of increased facilities and secures control 
with no purpose of lessening competition, the acquisition of 
control is not prejudicial to the public in contemplation of 
law, and does not substantially lessen competition within 
the meaning of the Act. 


International Shoe Company v. Federal Trad: 
Commission, Adv. Op. 173; Sup. Ct. Rep., Vol. 50 
p. &Y. 

The Court here reviewed a proceeding instituted 


by the Federal Trade Commission charging the peti 


tioner with a violation of §7 of the Clayton Act. That 
section provides: 

“No corporation engaged in commer: ull a re 
directly or indirectly, the whole or any part of the stock 
or other share capital of another corporation engaged also 
in commerce, where the effect of such acquisition may be 
to substantially lessen competition between the corporati 


whose stock is so acquired and the corporat 








acquisition, or to restrain such commerce it section 
or community, or tend to create a monopol) tf any line 
ot commerce 

“This section shall not apply to corporat purchas 
ing such stock solely for investment and t using the 
same by voting or otherwise to bring about, o1 attempt 
ing to bring about, the substantial lessening mpet 


tion.” 


The violation charged was that the petitioner had 
purchased substantially all of the stock of the McElwain 
Company, a manufacturer of shoes, the effect of which 
was to substantially lessen competition between the two 
——— and to restrain commerce in the shoe busi 
ness in places where the two companies were enga; 


an 
letatinane commerce. 

The Commission, after hearing, madi findings in 
support of the charges and entered an order directing 
petitioner to divest itself of the stock and to cease and 
desist from control of the McElwain ( ompany. This 


order the circuit court of appeals upheld, but on 
certiorari the decision was reversed by livided Court, 
Mr. Justice SUTHERLAND delivering the majority 
opinion. 


He stated that on a caretul review of the evi 
dence the Court found (1) that there never had been 
substantial competition between the two shoe compa 
nies, and therefore that there was no basis for a charge 
of substantially lessening competition, and (2) that the 


McElwain Company was in such financial difficulties 
as to require liquidation or sale so that th prospect of 
future competition did not exist 

In reaching these conclusions a review of the evi 
dence was thought to show that the two 
far as they competed at all, manufactured products of 


companies so 

i different type, one company’s product bein 

iohiian article appealing to city trade, and 

being more durable and appealing to trade in rut 
sections and small communities 

Moreover, analysis of the evidence was thoug! 

to show that the bulk of trade of the two companies 





was in markets in different sections of the country. 

In view of these conditions the Court th uught that 
the Commission’s findings and order could not be 
upheld. 

Section 7 of the Clayton Act, as its terms and the 
nature of the remedy prescribed plainly suggest, was 
tended for the protection of the pt st the « 
which were supposed to flow from undue lesse g 
competition. In Standard Oil Co. v. | ra rade Cor 
mission, 282 Fed. 81, 87, the Court of Appeals r 4 
Third Circuit applied the test to the Clayton Act wi 
had heretofore been held applicable to the Sherman Act, 
namely, that the standard of legality was 1 sence 


presence of prejudice to the public interest induly ¢ 
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bstructing the due course 
1 ’ v. Sinclair Co., 261 U. S. 
4176, referring to the Clayton Act and the Federal 
de Commise + thie Court aoid 
“The great pur e of both statutes was to advance 
public inters ng fair opportunity for the 
f the nte es linarily engendered by 
honest desire 
Mere a ratio f the stock of a 
petitor, ev t results some lessening ot 
petition le the act deals only with such 
sitions as pr I will result in lessening competi 
n to a substantial degree that is to say, to such a 
ee as will sly affect the publi Obviously. 
acquisit will not produce the forbidden result if 
ere be no pree ubstantial competition to be af- 
ted: for the | l interest is not concerned in the 
ssening of competit which, to beg with, is itself 
thout real substa I hold that the percent ot the 
McElwain product 1 in the large centers of population 
meet a distinct ce nd for that particular product, was 
sold in competitior th the 95 percent of the International 
yrroduct, sold sections and the small towns to 
meet a wholly different demand, is to apply the word 
ympetition” hly deceptive sense And if it be 
mceded that tl tire remaining five per cent of each 
ompanies’ product though clearly it was materially less 
than that) was sol mpetitive markets, it is hard to 
see in this, competit f such substance as to fall within 
he serious pury the Clayton Act 
Evidence relating to the other aspect of the case, 
unely, the finar lifficulties of the McElwain Com- 
iny, was found show that in purpose and result 
there was no substantial lessening of competition, in 
mtemplation Clayton Act In this respect it 
ippeared that the McElwain Company had suffered 


; 
T 


and unable to meet its 


ive business reverses was 
obligations as they came due. The International Com- 
pany, on the other hand, was prosperous and in need 
additional factories to enable it to fill orders which 
greatly exceeded its capacity. The McElwain Company 


was thus face 


funds and assumi1 
me into a recel 
f bankruptcy, v 


the 


} 


; 


d with the necessity of borrowing further 
even graver risks, or it might have 
There was also the possibility 
tary or involuntary. Under such 
ht there was no illegality in 


rohit 
vers 1. 


conditions the Court thoug 
transfer of control to the petitioner 

As between these and all other alternatives, and the 
alternative a sale as was made, the officers, stock 
olders and credit thoroughly familiar with the factors 
ft a critical situat 1 more able than commission or court 
Oo toresee tutur tingencies after much consideration, 
felt compelled t se the latter alternative. There is no 
eason to doubt t so doing they exercised a judgment 


I 


which 


was 


needed to f 
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12 Wheat. ¢ 
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oundness of 
onnrmatiot 
losed by the 

In the 


resources § 


remote 
ailure wit! 
o the con 


t 


that 


old that the 


amiliar presumpt 
1uman condu 


rmed; and if aid be 
found in the 


attaches to 


th honest and well inf 


tify their conclusion, it may be 
rightfulness which 
tin general. Bank of the U. S. v. Dandridge, 
\side from these considerations, the 
the nclusion which they reached finds ample 


the facts already discussed and others dis- 

re 
I t ase disclosed of a corporation with 
depleted and the prospect of rehabilitation so 
t 1 the grave probability of a business 
s to its stockholders and injury 
ere its plants were operated, we 
its capital stock by a competitor 


not with a 


there being prospective purchasers), 
purpose to lesse petition, but to facilitate the accumu- 
lated business of t purchaser and with the effect of 
mitigating Se injurious consequences otherwise 
probable t ntemplation of law prejudicial to the 
public and substantialy lessen competition or 
restrain n the intent of the Clayton Act 
To regard ictic s a violation of law, as this 
‘ourt suggest ed States v. U. S. Steel Corp., 25 
S. 417, 44¢ seem a distempered view of 
cl ase i 1 
Mr. | . sent holding that the 
ing existence ot com 





petition supported by evidence, and therefore conclu- 
sive on the Courts by the terms of the Federal Trade 
Commission Act. 

He also thought that there was nothing to preclude 
the Commission’s inference that conduct of the business 
through a receivership or through a reorganized com- 
pany would probably continue competition between the 
companies. 

Mr. Justice Ho_-mes and Mr, Justice BRANDEIS 
concurred in the dissenting opinion. 

The case was argued by Mr. Charles Nagel for 
the petitioner and by Mr. John Lord O'Brian for the 
respondent 


Constitutional Law—Seizure of Property of 
Absconding Husband—Failure to Give Notice 

The New York statute permitting seizure of property 
of an absconding person abandoning his wife or child likely 
to become a charge on the public, without actual or con- 
structive notice to such absconder, does not embody a 
denial of due process of law, where such person may secure 
restoration of his property on return to the support of his 
wife or child, or may nullify the whole proceeding by proof 
that there is lack of the jurisdictional relation forming the 
basis of the proceeding. 

Corn Exchange Bank v. 
Sup. Ct. Rep. Vol. 50, p. 94. 

In this opinion, delivered by Mr. Justice Mc- 
ReYNOLps, the Court considered and held valid certain 
legislation of the State of New York relating to the 
seizure of property of a father or husband who abandons 
his child or wife, leaving them likely to become public 
charges. 

The procedure prescribed (and followed here), 
originates on application of the Commissioner of Pub- 
lic Welfare to two magistrates for a warrant to seize 
the property of an absconding husband or father leav- 
ing wife or child likely to become public charges. On 
proof of the facts set forth in the application a warrant 
may be issued, and thereupon the officer receiving it 
may seize the property wherever found in his county 
and is vested with all the title which the absconding 
person had; on a return of the proceedings to the next 
term of the County Court, the Court may inquire into 
the circumstances and may confirm or discharge the 
warrant and seizure. If the proceedings are confirmed 
the court may order the property sold from time to 
time and direct how the proceeds shall be applied to 
maintain the abandoned wife or children. But if the 
husband returns and supports his wife and children the 
warrant is discharged and the property is restored. 

The proceeding was shown to be an ancient one, 
antedating the Revolution, and is similar to a statutory 
proceeding in England adopted in 1718. It was ex- 
tended to choses in action in New York in 1829, 

The defendant here was a bank in which an alleged 
absconding person had funds on deposit. It resisted 
the proceeding upon the ground that it violated the due 
process clause by failure to provide for actual or con- 
structive notice to the absconder. The New York 
Court of Appeals rejected the contention, pointing out, 
howevtr, that the victim may nullify the whole pro- 
ceeding by proof that the jurisdictional relation form- 
ing the basis of the proceeding is lacking. 

On appeal by the bank the Supreme Court found 
no denial of due process and affirmed the judgment. 
Mr. Justice McReyNovps said: 

In Ownbey v. Morgan, 256 U. S. 94, 112, we upheld 

certain rather harsh legislation of the State of Delaware 
modeled on the custom of London and dating back to 


Coler, Adv. Op, 211; 
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Colonial days. Its validity, challenged because of alleged 


conflict with the due process clause of the Fourteenth 
Amendment, was sustained because of the origin and 


antiquity of the provisi 
“However desirable it 
cedure be improved with 
rightly be said that the 
a universal and self-executing remedy Its 
negative, not affirmative, and its car mandate for 
particular measures of reform r instance, it does not 
constrain the States to accept particular modern doctrines 
of equity, or adopt a combined system of law and equity 
procedure, or dispense I l sity for form and 
method in pleading, or give unt lled liberty to make 





is that the old forms of pr 

the progress of time, it cannot 
Fourteenth Amendment furnishes 
function is 


ries no 








amendments. Neither does it, as we think, require a State 
to relieve the hardship of ancient and familiar method 





spec ial 


attach 


dispensing with the exaction of 
defendant in toreign 


of procedure by 
security from an 


appearing 


ment.” 

Following the reasoning of that cause we think the 
statute here under consideration cannot be said to offend 
the Federal Constitutior 


That the appellant Bank under some remote possibility 


may be called upon to pay a second time is true; but wher 
voluntarily contracting with t le tor it knew this and 
accepted the conse quent responsi t Under the approved 
practice there was abundant opportunity to make defense 
to require proof of all essential facts \t all events, its 
position is not materially worse than that of a debtor w 


1 


must pay one who holds letters testamentary issued upor 
proof of death, though in truth the creditor may be alive 
with power to r liate the appointment 





The case was argued by Mr. Spottswood D. Bow 
ers for the appellant and by Mr. J. Joseph Lilly for 


the appellee. 


Contracts—Liquidated Damages—Penalty Unen- 
forceable Against Bankrupt’s Estate 

A covenant in a lease that the filing of any petition in 
bankruptcy by or against the lessee shall constitute a breach 
of the lease, and shall ipso facto terminate the same, and 
shall entitle the lessor to recover damages equal to the rent 
for the residue of the term, is a provision for an unenforce- 
able penalty. 

Kothe v. Taylor 
Rep. 

The lessor here sought to enforce against the 


Trust, Adv. Op. 196; Sup. Ct 


trustee in bankruptcy of a bankrupt lessee a claim for 
breach of covenant in the lease. The covenant was to 
the effect that the filing of a petition in bankruptcy by 
or against the lessee should constitute a breach of the 
lease causing it to terminate ipso facto, without entry 
or other action by the lessor. It further provided that 
the lessor should forthwith be entitled to damages 
therefor in an amount equal to the rent for the residue 
of the term. 

The term was apparently two years at a rental of 
$4,000 per annum When the lessee was adjudged 
bankrupt the | filed proof of debt for $5,000 as 
rent for the unexpired portion of the term, being from 
February 15, 1928, to May 15, 1929. The referee and 
the district court refused to allow the claim because it 
was not for rent accruing before the filing of the peti 
tion in bankruptcy. The circuit court of appeals held 
that the claim should have been allowed, but on ce 
tiorari this was reversed 


essor 


by the Supreme Court in an 

McReynotps. He 
courts would enforce 
a provision for liquidated damages, even in the absence 
sustained. But a distinc- 
case and the present one 


opinion delivered by Mr. Justict 

first conceded that ordinarily the 
4 q 1 | 4 7 | 

of proof of damages actually 


tion was taken between sucl 


where there was no reasonable relation between the sum 

fixed and any probable damage resulting from breach 
Here, we find the lesse i lease f tw years 
agreeing that the mere filing t a petition 1 bankruptcy 


against him shall be deemed a breach and thereupon, ipso 


facto, it shall be terminated and the k all be 

entitled to re-enter also to recover dan ig equal to t 
full amount of the rent reserved for the 1 ide ft 
term. The amount thus stipulated is so disproportionat 


to any damage reasonably to be anticipated in the ! 
stances disclosed that we must hold the provision is 
an unentorceable penalty. The parties ere sciou 
undertaking to contract for payment to be le out of tl 
assets of a bankrupt estate—not for s thing hich t 
lessee personally would be required t 





therefore, had little, if any, immed 
amount of the claim to be 

would affect only those entitled to 
ot property beyond his control 


The broad purpose of the Bankru 


presented 





about an equitable distribution of tl rupt estat 
among creditors holding just demands ba yon adequate 
consideration Any agreement which tet to defeat ‘th 
beneficent design must be regarded witl fay I 
sidering the time which the lease hers ved had t 
run, nothing else appearing, it seems pla ough that 
real design of the challenged provisior t sure to 
the lessor wreterential treatment I the event 
ruptcy Che record discloses no circu t é cient t 
support a contrary view If the tern ! shorter 
w there were facts tending to discl 
the argument in favor of the lessor ‘ re pet 
uasive 

lhe case was argued by Mr. F; H. Pardee { 


the petitioner 
spondent 


and by Mr. George 


I if T the Tt 


Criminal Statutes in 1929 

(Continued from pa 169 
than that for which the defend { eld t 
answer. 

New Y ork. Chapte r 176, 1é1 
and specinhes that it need only desc1 the crime by 
its name, as arson, or if it has no e, then by 
brief description of it as given by 1 statute Phe 
proot may show that the defendant litted ar 
of the acts or omissions forbidden by the st tute 
defining the crime charged. To protect efend 
ant, however, from uncertainty, t] t ttorne 
must, at his request, file a bill particulars givin; 
reasonable information as to th ture and char 
acter of the crime charged. I} t also authorize 
amendment of the indictment or of the bill of par 
ticulars. An interesting chang‘ i the running <¢ 


the statute of limitations is contained in New York. 





o 
Chapter 246, which makes thi ment o 
prosecution the effective date for th losing of the 
running of the statute, not the date of the indict 
ment found, as formerly. Conse secu 
tion must be commenced within tl eriod pet 
mitted; the finding of an indictment no ger stops 
the running of the statute 

Ohio, page 134, revises g* ts Code of 
Criminal Procedure \n important inge permits 
the failure a person to testify to | S ed | 
court and ry and “t | ade the ( col 
ment by counsel.” The sta F es tl 
rule that perjury must be proved by e evidence 
ot two witnesseé Ss, or of one tnes il borat 
ng circumstances. The sect 1 9g cou 
to hear testimony after verdict in mitigation of 
sentence is strengthened in thi ern manner by 
1uth o the judge to hav { it I made by 
the probation ofhcer and to ha vchologist 
( DS) trists examn ind the de 
fend: The defendant n ex the persons 

he ke 1K eports 























Extent to Whi 
Part of 
Sc Te) 


LAW SCHOOLS TODAY AND TOMORROW 





Advancements Made in Legal Education Have or Have Not Been Made 
Legal Educational System of the Country—Law Office Training—Cram 
Commercialized Law Schools—Training for Business—Combined 


- Ethics 
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for Law Schools—Period of Law Study—The Part 


‘ime Dean—The Case Method—Movie Help for Practice 


Court Work, Etc.* 


By H. C. 


HorACK 


of Association of American Law Schools, 1929 


all but completely 
iods of legal edu- 


tudents scattered in 
untry: they are now 


types. This fact 
the coming to- 
ls makes possible 


ity and training of 


al profession is re- 


yn, but to the one 


“The improvement of 
specially in the law 


ne of the marked 
law school teach- 
the work being 
heir own. It is as 


or larger schools 


h other as it is for 
to know only of the 
ghbors. In general 
it it is much better 


its neighbors are 


irge or excellent, 
ited and indirect 
law and the char- 
tate. It is only by 
e of strong local 


ons of the local bar 


it, the law of each 


( mploy ed at one 


hers only to a very 
many cases to influ- 
ny ideas or inspira- 
gatherings of law 


ade to apply them 

small proportion 
s and those who 
se their minds to 


achers, local judges 
ten men of superior ability and 
La: Leet 16446 


le time for serious 


gestions, developed 


e not participated. 
attitude as to the 


observance of established rules of conduct and 
methods of teaching. 

The value to legal education of the experi- 
ments now being carried on in several schools can- 
not be overestimated and the legal education of a 
not far distant day may be very materially affected 
by these and other studies still to be made. Yet 
as these experiments attract our attention, our 
thoughts should not be diverted from the problem 
of the extent to which advancements already 
clearly recognized have or have not been made a 
part of the legal educational system of the country. 

It is perhaps worthwhile, therefore, tempo- 
rarily to remove our gaze from the superlative or 
spectacular in legal education and view it as it ex- 
ists in the bulk of the schools in America which are 
doing the work of preparing men for the profession 
of the law. 


Law Office Training 


The last decade has marked the almost total 
disappearance of law office training as preparation 
for admission to the bar. No one familiar with the 
opportunities for student study in the modern law 
office can view this with regret, for there is in gen- 
eral not even a family resemblance between the law 
office training of recent years and that of a gener- 
ation or two ago. 

When, in times gone by, the young practition- 
ers received their training in the law offices, good, 
bad, and indifferent, there was one effect of the old 
system which was of especial value; there was es- 
tablished a professional tradition of personal inter- 
est by the members of the bar in the development 
of the young lawyer. Every lawyer was to a cer- 
tain extent a law teacher. This involved a personal 
sacrifice of time and often of actual money outlay 
which gave emphasis to professional responsibili- 
ties and ideals. 

In recent years the number of young men seek- 
ing admission to the bar on the basis of even so- 
called office training has been rapidly diminishing 
and of these there is seldom a case of the type of 
training with the personal responsibility and super- 
vision such as was given by the lawyers of the 
old school. One bar examiner goes so far as to 
say that ninety per cent of the affidavits given as 
to office study are false or show such lack of pro- 
fessional responsibility that the lawyers giving 
them should be disbarred. 

The young man employed in the modern high 
lass office has no time to “read law” as the term 


c 
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was used in a past generation. He is an employee, 


and though it may be possible for him to learn 
something of his employer’s business, this is his 
affair and not that of his employer. It is not sur 


prising, however, that many lawyers with remem- 
brances of an earlier day and deceived by a familiar 
label should champion the old plan which they 
fondly believe still to exist, “Reading law” and 
“law office study” are now but names on the 
statute books. As a method of preparation for prac- 
tice it has definitely passed and with it has gone 
the lawyer’s intense interest in legal education and 
the fine tradition of professional responsibility for 
those who seek admission to the bar 
Cram Schools 


To supplement this modern law office employ- 
ment there sprang up the present evening or part- 
time school. If the original purpose was to supple- 
ment the knowledge of practice and procedure of 
the law office with instruction in law, 
this good purpose was soon forgotten by many 
schools as vast numbers of young men in unrelated 
lines of day time activities sought through an even 
ing course of study to get admission to the bar. 
It is not surprising that some schools, particularly 
those operated for pecuniary profit, soon should 
have lost sight of any real educational purpose, and 
have aimed only to prepare students to the 
bar examinations, with the minimum of effort and 
expense on the part of the school to accomplish 
that result. 


systematic 


pass 


The bar examinations offered in many states 
have unwittingly played into the hands of such 


law schools. The old style of examination inherited 
from the lenient office study days in many places 
still continues with the result that a shrewd per 
son making a careful analysis of the questions 
asked over a period of a few make it 
possible for students of poorest quality to recognize 
a sufficient number of the definitions and questions 
repeated from year to 
the expected answers, to make 
to practice. 


years can 


year and to give enough of 


possible admission 


These factory-tvpe law schools, sometimes 
called “sausage mills,” are immensely profitable 


in order to add 


Many young lawyers, to their in 
comes, gladly give their services for small compen 
sation. Often judges and lawyers of considerable 
standing are not averse to earning a little vacation 
money in this and feel that there is 
prestige to be gained by being considered scholarly 
in holding an academic position 


W ay some 


Without idea or purpose of doing more that 
cram their students for the bar examinations, these 
schools have made very difficult, if not almost im 


possible, the deve lopme nt of a better type of part 
time school. It is hard to convince a student con 
templating evening law study that he should attend 
a better school that will require more careful prepa- 
ration and a higher grade of accomplishment, when 
he sees in sight the same degree and license to 
practice to be work and by a 
shorter course 


Ability 


+4 1 } ] 
attained Dy es 


to pass the bar examination is empha 


sized and advertised as if it were the true test of a 
law school’s excellence and the one aim of legal 
education Bar examinations of such a characte 











are often given that it is possible for the cran 
course students to pass them more readily thar 
those who have spent their time in receiving rea 
legal training. In this situation evening s 

competition quickly results in the bad schools driv 


ing out the good schools. 

The present problem of improving th 
of the bar 
destroy all 1 


condemning ot eking 


hes not in 


ight schools because many are bad, but 


in striving to make possible conditi 
highest development of those that 


lan to crat Ther 


2 1 
encourage the 
are trying t 


o educate rather tl 
ly can iudement fairly be gassed ui 
Only Can juagment tairly ve passed u 


lem of evening school education. 





The cram school is the worst influenc: the 
profession today, and it is the lenient and irrespor 
stble bar examiner that is making it both possibk 
and profitable. This matter of archa ind inef 
fective bar examinations is one of the most striking 
and far-reaching deficiencies of our present profe 
sional structure. The law teacher can influence 
only indirectly, but it demands the immediate a 
most thoughtful attention of the whole Ameri 
bar 

Commercialized Law Schools 

As yet no serious effort has ‘been le to de 
termine what constitutes conducting a school 
pecuniary profit Certainly this phrase goes be 
yond the crude scheme of a mers eta 
school where the owner directly pocl | the t 
proceeds. 

From the standpoint of the good of legal « 
ation, is a school essentially any less commercial 
ized when it is denied needed library and equ 
ment, or funds with which to employ instructors 
who are capable of high quality of k, in order 


that the law school may produce an actual profit 
to be applied to the support of other university 
activities f 

Perhaps the 
might be debatable if all the funds necessary to the 


question of commercializatio1 


full development of the highest type of 














were first so applied leaving a surplus for other 
purposes, but until this stage has been reached 
there would seem but little reason refusing to 
consider a school as one operated for pecuniary 
profit, even though such profit may not go, ever 
indirectly, to private persons 

Training for Business 

Many law schools are emphasizing law train- 
ing for business. Schools with enormous attend 
ance seem to feel called upon to apologize for their 
vast numbers by explaining that a large portion 
f their graduates do not plan to practice law, but 
expect to use their legal training as ‘ busi 
ness. Every person should be as much interested 
in health as in business, yet one can hardly imagine 
a medical school filling its classes with those wh 
do not intend to become physicians but merely seek 
some knowledge of medicine as aid to the 
maintenance of good health. 

It is unnecessary for young vh lo not 
look forward to practice to take a full law course, 
and the time thus spent might b« ich better em 
ployed by attending a good scho t commerce 
business administration. There the st nt may be 
riven such courses dealing wit s are neces 
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results in turning the first and 
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ho continue their law study will 
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school career. 
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professional school spirit that in- 
students who do 
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It is hard 
\.B. degree when the 
Liberal Arts Commencement 
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1 relatives invited. Schools that 
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Ethics for Law Schools 


to be taken 
ment of legal education and the 
ho seek entrance to the profes- 
tion to law schools of some of 
fessional ethics which 
blished for the members of the bar. 
hat applies to improper advertising 
applies with equal or greater force to 
vhich extol in advertisements their 
efficiency The lawyer who ad- 
his fellows and merely 
f that fact so that they 
The profession, 
but has sought 


nost necessary steps 


lards of pr 


better thar 


it taken this view, 





to protect the public from the unethical advertising 
of the attorney who blatantly proclaims his as- 
sumed virtues and ability, and emphasizes the suc- 
cesses he claims to have scored in court. Unre- 
strained, such an attorney will secure clients with- 
out number and find a quick road to wealth. 

Though the attitude toward the attorney who 
advertises is well defined, the profession seems to 
view complacently the law school that follows 
similar tactics to get business, and that profits ac- 
cordingly. 

In their advertisements are to be found an- 
nouncements in black-face type of a full course in 
legal ethics. There are glowing accounts of the 
generous incomes that await the law trained man, 
reminders that the heads of large corporations with 
yearly incomes in six figures secured their positions 
through the law, statements of the ease with which 
a legal education can be acquired, and the success 
which their graduates have in passing the bar ex- 
aminations and in securing a lucrative practice. 
Such advertising has no dowbt induced many thou- 
sands of young men to study law who are not 
needed in the profession and who have neither the 
character nor fitness for it. In the struggle to 
secure students some law schools have even in- 
dulged in what may be described as law school 
ambulance chasing, paying runners a certain sum 
per head for each student brought in and enrolled. 

The effect of unethical law schools upon the 
ethics of the profession which they are helping to 
create may be much more harmful in its effect than 
the improper conduct of any considerable number 
of individual attorneys. 

There is great need that bar association com- 
mittees should give the gravest attention to the 
activities of law schools and apply to all those con- 
nected with them the same standard of professional 
conduct required of an attorney in his practice. 
Every member of the profession associated with a 
law school should be held personally accountable 
for its activities if, after reasonable opportunity 
to know of them, he retains his connection with 
the school and thus lends his name and his aid to 
the furtherance of its improper practices. 


Period of Law Study 


The generally accepted standard of the length 
of the period of law study is three years of full-time 
work. The equivalent, or rather, the generally 
accepted substitute, is four years of part-time work. 
3oth standards contemplate that a minimum time 
of law study should be required. It is apparent 
that one student may secure infinitely more in three 
years than may be acquired by another. Many 
students, if allowed to do so, could cover the work 
of the course as it is done by some or even a ma- 
jority of the students in much less than the re- 
quired time, securing marks above the minimum 
and gaining enough information to pass the state 
bar examinations. Though none of the better 
schools today permit such shortening of the three- 
year period of study, the practice was quite com- 
mon a comparatively short time ago, and this As- 
sociation saw fit to pass a resolution to make clear 
to its members that “any school which gives a de- 
gree to a student who has studied law for less than 
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three years is not complying” with the article r 
quiring three years of full-time 

That the part-time school should not permit 
its better students to shorten their period of study 
has been taken for granted by those connected with 
full-time law schools. It has ‘been thought that the 
four-year period for such study is none too much 


even for the better student, though he might be 
able to do in three years what those less fortunate 
te 


or less ambitious barely accomplished in four years. 
Any time limit as applied to a particular indi 
4 


vidual is arbitrary yet this is the present measure 
for determining what constitutes full-time or part 
time law study. By this test it is improper to al 
low a full-time student to finish in less than three 
years or a part-time student in less than four years 
Nor is the situation changed by the fact that the 
student is registered for one type of course rather 
than the other. 
If it is improper for a 
tending a night school to shorten his part-time 


1 
} 
| 


rilliant policeman at 


course to three years, it would seem to be just as 
improper to permit an equally brilliant night watch- 


man to attend a day-time school and receive his 
degree in three years and be considered to have 


completed three full years of stu 

Because a school is offering a full-time course 
it is not justified in making a conclusive presump 
tion that all the students registered for such a 


t+ +] 


course are giving full time to their study. Every 


dean would no doubt much prefer to spend his time 
in considering the various approaches to or retreats 
from the law, yet if he has assumed the conduct 
of a full-time school his duty goes beyond the mere 
offering of a full-time course for those who desire 
to put in full time in taking it, and it is necessary 


not only to provide “curriculum and sched 
ule of work are so arranged th substanti 
ally the full working time of its students is required 
for the work of the school,” but also to see that 
the students are actually giving substantially thei: 





full working time to their law study. 
If the student in the evening school is required 


to study law for four years, the student in the day 
school, working under essentially similar conditions 
as to hours de 
study of law, shoul 
reduced in proportion, for the test of full-time as 


voted to activities other than the 
} 


ave his chedule of class« S 


distinguished from part-time study is certainly not 
the number of hours of class-room work per week 
for which the student is willing to register 
which he may be able to carry and pass on exan 
ination, 

Whatever virtue there may be in the mar 
extra-curricular activities in which students par 
ticipate during the college course, they have no 
sufficient value as a part of professional training t 

extensively engaged in 
; 


aw school work, and 


justify permitting students 
such activities to carry ful 
schedules of class hours should be reduced as in the 
case of those who are spending their energies 
making a living while studying law 

It is surprising to find law schools actuall 
advertising the outside activities of their law stu 
dents, proudly announcing that its membership 
provides the debating team, the editor of the col 
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lege paper, the manager of the « ege annual and 
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him a more active interest in the administration of 
justice. 

Whatever may be the future of the case method 
of study or the extent of its use, its present presen- 
tation deserves more thoughtful and understanding 
treatment than it is now receiving in order that stu- 
dents may secure from it the benefits it was de- 
signed to accomplish. 


Practice Court Work 


A few years ago practitioners were demanding 
that law schools become more practical and instruct 
their students so that they might step from the 
class room to the court room. In response to this 
demand most schools have fitted up more or less 
elaborate practice court rooms. Though the stu- 
dent has thus become acquainted with the various 
pieces of furniture of the court room, his experience 
in actual trial court work has not been materially 
enlarged. 

Whether the work is in change of a full-time 
law teacher, an active practitioner, or a local judge, 
the results are much the same. Proper materials 
for trial court work are lacking, and, except for the 
occasional school that stages an annual murder for 
a spectacular trial of a type in which it is to be 
hoped the student will not in practice be called 
upon to participate, the so-called trials, based upon 
written statements of facts, do not make possible 
any near approach to reality. 

If these exercises were but limited to frivolous 

and horseplay their effect on the student 
would be bad enough, but in many cases they are 
much worse than unless in that they introduce the 
students to the worst forms of unethical 
practice. Often prospective attorneys are given 
the statement of facts and are assigned or allowed 
to pick those who are to testify. Nor is the situa- 
tion very materially improved when the instructor 
gives directly to each witness an outline of the mat- 
ters which are to be the foundaiton of his testi- 
mony. In either case it is quite impossible to pre- 
sent a complete picture of the matters in contro- 
versy or to describe in detail the events which are 
to be related on the witness stand. After the issu- 
ance of these statements there follows such coach- 
ing of witnesses as to the testimony they are to 
present as in actual practice would very properly 
be considered grounds for disbarment. 

It is possible that the co-operation of the mo- 
tion picture industry may make available materials 
which will avoid the difficulties which have made 
so much of the practice court work not a mere 
farce, but a tragedy. 

Short scenes may be shown which present the 
facts on which an action is to be based. Such scenes 
may be taken from different angles, and shown at 
different times to the various persons who may be 
called upon to testify. These scenes need not be 
marked as the ones about which testimony is to be 
given but may be presented with cuts from other 
pictures at the same showing so that the witnesses 
are not warned to give special attention to particu- 
lar matters concerning which they may expect to 


ness 


some of 


testify. The attorneys should not see the pictures 
which set forth the matters on which the trial is 
to be based, and the case need not be tried until 


some weeks or months after the showing of the pic- 
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that variation which 


observation 


tures, so that there will be 
results both from inaccurate 
fective memory. 

With the judge exercising a firm hand as to 
the scope of cross-examination, there appears to be 
made possible through motion pictures practice 
court trials which may approach in essential par- 
ticulars the actual conduct of cases in court; trials 
which will not lend themselves to the training in 
unethical practices with which much of the present 
practice court trial work is to be charged. 

More time need not be devoted to these mat- 
ters than is now given to them, but it is hoped 
that the time expended may be more beneficially 
and effectively applied. 


and de 


Preparation for Teaching 


The quality of instruction quite generally 
found in law much to be desired. 
Classes are often conducted by a quiz method such 
as might be used in the primary grades of a rural 
school where the only object is to determine 
whether or not a pupil has read a given assign- 
ment. Unfortunately there is no set form which, 
pointed out and rigidly followed, will produce an 
efficient instructor. Though it is universally 
agreed that the law teacher should be a person 
of high mentality, it is possible that this requisite 
sometimes has been overlooked by those having 
in charge the selection of teachers. 

Universities whose liberal arts departments 
require an advanced degree from every applicant 
for a teaching position, freely take into their law 
faculties men whose only preparation was that 
necessary to pass the bar examinations. With the 
development of graduate study in a number of law 
schools, it is hoped that university administrators 
may soon feel that they should demand of law 
teachers preparation comparable to that required 
of instructors in various collegiate departments. 

In the conduct of graduate courses in law, 
little, if any, attention has been given-to study of 
the problems of legal education, although these 
courses are filled almost entirely with men who 
are planning to enter or return to law teaching. 
Here they may get instruction and opportunity to 
study in almost every field but that in which they 
are most directly concerned. 

The one fundamental preparation for law 
teaching is a careful and thorough training in the 
study of law, and no instruction in how to instruct 
can ever make a law teacher. 

Save us from a school of legal pedagogy, but 
give to these graduate students some small oppor 
tunity to become acquainted with the problems 
of their branch of the profession 


schools leaves 


Quantitative and Qualitative Standards 


The attempt to improve law schools by set 
ting up certain standards or requirements has so 
far resulted in establishing essentially nothing 
more than a quantitative minimum. Such rules 
are adopted with the hope that they may be self- 
operating or at most require only a more or less 
mechanical checking to determine compliance. A 
very useful purpose is served in setting for schools 
that are below this a definite objective 
to be attained. But this should be 


minimum 


once re ached 
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but the beginning of progress and developme 
The standards are not high. An officer of on 
the great church organizations having heard « 
plaint concerning certain Articles of this Ass 
tion, after studying them carefully, said: “Th 
are not standards of excellence, but only minim 
standards of decency.” 

Yet it is doubtful if any very substantial 
provement will result from setting out ther 
more detailed quantitative specifications for 
schools. It is related that a factory own 





siring to establish better living conditions fot 
employees, required that every « 
a worker should contain a bath 
investigation revealed that in ninety pet 
the homes this equipment was being used for 








storage of kitchen coal. It seems y»bable tl 

a requirement doubling the number of bath tu 

would not have produced a marked in provemel! 
in the habits of the community It f lit 

avail to increase to fifteen thousand the numb 
of volumes required for the library if the seventy 
five hundred now on the shelves ars 

closed books to the present faculty and students 


It may be provided that instead of three full-tim 
faculty members, there should be some other nun 
ber. Yet this does not 
than prevailed before. 
One law school dean 
the full-time teachings he wants at 


insure any better teaching 


says that 


but he fails to state what quality of teachers h 
expects to secure at this figure Another worries 
because he cannot see what full-time men teaching 
only eight or ten or twelve hours per week aré 
going to do with the rest of their time, while still 
another solves this difficulty by increasing the 
teaching load so that the three full-time teachers 
carry the entire schedule of the whole school and 
in the spare time remaining inspire lyberal art stu 
dents in various branches of human knowledge 

It is not more quantitative, but tive 
standards that are now needed. One university 
president asks for an exact interpretat wha 
will constitute compliance with the required mini 
mum, for, he states, “We do not wish to go beyond 
this!” It is to be regretted that he could not have 
been told that there was one more standard, that 
of a good law school! 

A Visiting Committee for Law Schools 

Questionnaires may present something of the 
physical conditions of a law school, but let no one 
be deceived by them. They cai eal little of the 
quality or spirit of the institutior Standards 


whose observance cannot be set forth in questions 
and answers are the ones that are most vital e 
It is only by personal visits and consultations 
that the real causes hampering the development of 
a particular school can be discovered and corrected 
This Association because of the very nature of its 
organization and the independence with which it 
can act is best fitted to render effectively and under 
standingly this service to the law schools Amer 
ica that comprise its own membership 
Its activities in the past in dealing \ law 
schools can hardly be described as strictly profes 
sional, but have been limited largely to the minis 
tration of a mid-wife in bringing ! s into th 
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Many scl need protection from various in- 
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ministration t upon them instructors and 
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tion, but dictat expediency or political pres- 
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neither pass wu icademic problems and policies 
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ter conditions There are law 
have no knov ve, control, or influence over the 
salaries of the members of their faculties and who 


ire not eve! f appoint- 
ments to or ssals from the teaching staff. 


questions ¢ 


In not a fe stitutions there is great pressure 
upon the law t make t urce of revenue 
or at least rting, and faculty rulings 


PI 
which cause a 1 expense or deprive the schools 


‘f a few students are looked upon by the adminis- 
ration witl r and as a cause for censure. 
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while deprivit eeded resources, or where it 
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Period t f a missionary nature could 
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assistance. 1] s but another way of saying that 
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As a leg lucational organization there are 
two main f f activity for this Association. 
Through mee es it gives opportunity 
for full dis n and exchange of ideas on the 




























Study of 


Committee of Direction for the 


Members of the 
the Administration of Justice in Ohio, which is being car- 
ried out by the Institute of Law of The Johns Hopkins 
University in cooperation with the Judicial Council of Ohio 
and the Ohio State Bar Association. From left to right: 
John A. Elden, Cleveland, President Ohio State Bar As- 
sociation; Dr. Leon C. Marshall and Dr. Hessel E. Yntema, 
members of the Institute of Law; Chief Justice Carrington 
lr. Marshall, the Judicial Council 


Chairman of 


of Ohio. 


Columbus, 


purposes and methods of legal education, and the 
approach to the study and teaching of the law. It 
is of inestimable value to legal education that by 
these meetings law teachers and administrators 
throughout America secure a realization of the 
wholesomeness of constant experimentation in ad- 
ministration and methods of teaching; that they 
are induced to become a part of the rising tide of 
research; that they become aware of the under- 
currents of contemporary political, economic and 
social movements which are affecting the growth 
and development of the law; and that they be made 
to feel a sense of personal responsibility for the 
successes and failures in the administration of 
justice. 

The second field of activity, that of improving 
the actual conditions existing in the law schools 
that comprise the membership of this Association, 
is of equal importance. In this way may be made 
effective in greatest degree the modern develop- 
ment in legal education. If there is a duty and a 
service to be performed, the means of accomplish- 
ment must be found. 

The vital concern of legal education is the stu- 
dent who is to be the lawyer of tomorrow. To 
this end the Association of America Law Schools 
is an organization of schools and not of teachers, 
and its interest in the law teacher is only as he is 
necessary to the fulfillment of the one object of 
this Association, “the improvement of legal educa- 
tion in America, especially in the law schools.” 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


E officio hominis et civis juxta legem naturalem 
libri duo. Samuel von Pufendorf. English trans- 
lation by Frank Gardner Moore. 2 vols., pp. 30a., 
167; 27a., 152. Index. Oxford University Press, 
American Branch, New York, 1927. $4.00.—This book 
is the tenth in the series of “The Classics of Interna- 
tional Law,” published under the auspices of the Car- 
negie Endowment for International Peace. In our 
time, when the knowledge of Latin occupies a compara- 
tively small part of the curriculum of American 
students, the Endowment renders a real service in 
making available to students of law the masterpieces of 
the forefathers of our legal science. The works of 
Ayala, Bynkershoek, Gentili, Grotius, Vattel, Vic- 
toria and Zouche which have appeared previously in 
this series call, primarily, for the interest of inter- 
national lawyers. Pufendorf’s work, on the “Duty of 
man and citizen according to the natural law,” rightly 
claims the interest of every student of law because it 
is one of the most able and most systematic expositions 
of the principles of natural law,—of that school which 
exercised such a profound influence upon the juristic 
thought of both the civilians of Continental Europe and 
those trained in the Anglo-American common law. 
The contention that this work is of interest not 
only to students of international law but also to students 
of law in general is based on the fact that the greatest 
part of the two books into which Pufendorf divided it, 
is devoted to private and public law. The first book 
deals with the duties of individuals,—duties of man 
toward God, toward himself, toward his fellow man. 
The second book deals with the individual as a societal 
unit, and considers the duties devolving on him in his 
family relations and as a member of the politically 
organized community, the State. It is only at the end 
of the second book, in Chapters XVI and XVII, that 
Pufendorf takes up public international law proper, 
and speaks of the laws of war and peace and of 
alliances. As Professor Schiicking remarks in the in- 
troduction to this publication, the method used by 
Pufendorf in this work, is “an ingenious idea for the 
structure of a legal order exhausting all the relations 
of life. Through the whole there extends as the 
fundamental idea the ideal of the social man whose 
conduct is determined by the fact that man is not alone 
in the world and that his conduct must be conditioned 
by the necessities of community life.” (Vol. II, 
p. 15a). Professor Schiicking’s concise characteriza- 
tion puts into sharp relief the value of Pufendorf’s 
work, Although an exponent of a juristic school 
widely different from those of today, he proceeded on 
the same basic considerations which underlie the twen- 
tieth century sociological jurisprudence. 
As in all previous publications of this series, the 
first volume is a photographic reproduction of an early 
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edition ; in this case that of 1682 of the « 

the first edition was published in 1673, a year after 
the publication of his great work, De jure naturae « 
gentium libri octo). The second volume contains th 
very able and meticulously careful translation by Frank 
Gardner Moore, professor of Latin at Columbia Uni 
versity. The analytical introduction written by Pri 
fessor Walther Schiicking of Berlin adds great valu 
to the book. 
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FRANCIS DEAK 
Columbia University Law School 


The Law and Practice of Libel and Slander. By 
Clement Gatley, London: Sweet & Maxwell, Ltd 
1929. Pp. exh, 1039. This is a second edition and a 
revision. While it is doubtful whether there would 
be any demand for a new work on this subject, there 
is every justification for a second edition of a work 
already written, and a revision of same to bring bef 
the bench and bar the numerous decisions which have 
been rendered by the courts of English speaking 
nations during the five years which have intervened 
since the publication of the first edition. The text 
of the second edition makes no change in the classifi 
cations or analysis of the subject, but is rather con- 
fined to the judicial evolution of the past five years 
In appraising any law book written by an English 
author it is important to ascertain its value to an Ameri 
can practitioner. It is distinctly an English work and 
éssentially more valuable to the English bench and bar 
by reason of its rather exhaustive citation and discus- 
sion of English authorities. While there are all told 
approximately seven hundred American cases cited and 
discussed, the American citations are only a fraction 
of the whole number of American cases on this sub 
ject. The work cannot therefore, be classed as an 
exhaustive one for the use of American lawyers, and 
yet it must be said that the author -has had a fine sense 
of discrimination in selecting important and well con 
sidered cases and that some American authorities are 
cited on practically every important subject. 

The work shows an honest endeavor to state 
law as it is, without any attempt on the part of th 
author to impose his own views, and upon those propo- 
sitions where authorities radically differ the opposing 
theories have been fairly presented. 
work is lucid and concise, and although quotations are 
sometimes woven into the text, it is made to read in 
a continuous unbroken narrative. 

The work will find its chief value to American 
lawyers and courts in cases of sufficient importance to 
justify a thorough search of English authorities and a 
fair and philosophical discussion of principles as 
announced by the English courts. While the work will 
probably not find its way into the small library of the 
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orders, collect and distribute proceeds, and possess the 
exclusive right to sell members’ products (p. 101). 
Other cartels are less highly organized. Cartels prac- 
tically control the coal, steel and potash industries, In 
fact, “Germany today is covered by a network of car 
tels and similar express or implicit agreements” (p. 
174). 

The German law, in stark contrast to American, 
favors the cartel, upholding contracts “to limit the 
amount of output or to sell goods at a certain price” 
(p. 23). The significance of this policy is that it “pre- 
serves small financially independent business enterprises 
which otherwise would have been forced into bank- 
ruptcy or absorbed by the few big enterprises” (p. 17). 
rhe danger is that a weak member may be nursed along 
at the expense of the public. But in one case at least 
(the potash mine closing law of October 22, 1921) the 
government has tried to avoid this in giving itself the 
power to investigate uneconomic mines and close them 
by decree. Likewise, government supervision of all 
cartels is gained by the cartel law of November 2, 1923. 
\ special cartel court can quickly strike at anti-social 
cartel proceedings. Upon application of the Reich- 
swertschaftsminister the cartel court may in fact void 
cartel regulations if public welfare is endangered by 
them. Instances of this are when production or sale 
are unjustifiably curtailed, prices raised to a high level, 
economic freedom unfairly hampered, discrimination in 
prices or conditions imposed. Thus German law favors 
cartels and regulates them. 

Dr. Michels concludes that the cartels have stabil- 
ized prices, at least to some extent. A chart reproduced 
on page 176 shows, for instance, that in the period from 
January, 1925, to March, 1927, “English and American 
iron fluctuated ten times and three times 
as widely the German prices.” Price stabilization 
reduces risk. Expensive capital equipment installed at 
a high price is not periodically thrown into disuse by a 
lower price. Flux in industry and in capital goods, 
which is tremendously costly, eliminated. Dr 
Michels agrees with Stockder, who previously had writ- 
ten “By and large results were satisfactory, and Ger- 
man coal mines were operated day by day, week by 
week, and month by month much more steadily than 
those of other great industrial countries.” (Stockder, 
German Trade Associations, p. 244). 

It true that American law, based on Adam 
Smith’s conception of free competition, has in the past 
forbidden price agreements among competitors. But 
the reviewer believes that the absoluteness of this idea 
of free competition has been time and time again 
pierced even by the courts. The Supreme Court itself 
has been impressed by the value of the stability in price 
which is the justification of the German cartel system. 
Receding from previous more extreme views, it now 
permits competitors to give each other, through a trade 
association, all manner of data about their business, 
prices and internal affairs. The court recently said: 


prices of pig 
as 


is 


is 


“Competition does not become less free merely because 
the conduct of commercial operations becomes more intelligent 
through the free distribution of knowledge of all the essential 
factors entering into a commercial transaction. . It was 
not the purpose or intent of the Sherman Anti-Trust Law to 
inhibit the intelligent conduct of business operations. # 
(Maple Flooring Manufacturers’ Protective Association et all. 
v. United States, 268 U. S. 583.) 

This is a far cry from the words of the father of 
free competition who said, “People of a trade seldom 
meet together, even for merriment and diversion, but 
the conversation ends in a conspiracy against the public 
or some contrivance to raise prices.” (Adam Smith, 
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An Inquiry Into the Nature and Causes of the Wealth 
of Nations, 10th ed., Book I, Chapter X, p. 200. ) 

Moreover, the desire to stabilize the agricultural 
market and to banish from it “dumping” and price fluc- 
tuation induced the legalization of cooperative market- 
ing. Like the cartel, the cooperative marketing associa- 
tion sets prices for the output of competing producers, 
resting upon the idea that stability is more valuable 
than competition. In accepting these combinations the 
courts grafted another exception upon the universalism 
of free competition and the censure of price-fixing. 
The law has also approved labor unionism, which sets 
prices for the commodity of its members (labor) much 
as a trade association would fix prices for producers. 

The Supreme Court, then, permits trade associa- 
tions to supply competitors information which furnish 
the basis of prices. It permits marketing associations 
and labor unions to set prices for competitors. Yet, 
oblivious to these retractions, it only recently said that 
it has assumed “any agreement for price-fixing, if 
found, would have been illegal as a matter of law” 
(United States v. Trenton Potteries Co., 273 U. S. 392, 
400). It held a price-fixing scheme of a trade associa- 
tion per se illegal as violating the unquestioned rule of 
free competition. Yet its past decisions have in certain 
situations discarded this very rule of free competition. 
The court speaks the magic words “free competition”, 
and evades examination of the true question in each 
case: do the economics of the industry call for a com- 
petitive or a stabilized market? 

The history of religions shows that a magic for- 
mula chanted to cure a temporary ill is often repeated 
for centuries after the evil is eliminated. Fear of in- 
voking the wrath of the gods prevents any change in 
the formula. The grave of these meaningless dead 
words is ritual. 

The opinions of the Supreme Court must not be- 
come loaded with ritual. One wishes that before a 
trade association case were decided the members of the 
Court could read such a book as Dr. Michels’. The 
old sweeping assumption that every price-fixing agree- 
ment is illegal may not survive new probing. 

The reviewer names Dr. Michels’ book because it 
is an excellent summary of the present German situa- 
tion. It is thoroughly readable. While it does not have 
the detail of Stockder’s “German Trade Associations”, 
it is not so much confined to a single industry, but 
covers the entire field. Perhaps other works may better 
analyze the historical background of the cartel move- 
ment. (There are some excellent comparisons of the 
history of German and English combination in Herman 
Levy, “Monopolies, Cartels and Trusts in British In 
dustry,” Chapter IV, p. 73). But the reviewer knows 
of no better general work covering the whole subject. 

MATTHEW QO, TOBRINER. 
San Francisco, 

Proceedings of the Third Conference of Teachers 
of International Law. 1928. Washington: Carnegie 
Endowment for International Peace. Pp. 1x+201.— 
This conference, which was attended by nearly a hun- 
dred teachers of international law, was held at Wash- 
ington, D. C., on April 25-26, 1928, under the chair- 
manship of Professor Edwin D. Dickinson of Michi- 
gan. The chief problems discussed related to the aim 
and scope of courses in international law in colleges, 
graduate schools, and law schools, respectively; to the 
place that should be accorded in the curriculum to the 
laws of war and neutrality ; and to facilities and meth- 
ods of research in the subject. Two papers contributed 


by Professor Manley O. Hudson of the Harvard Lay 
School on The Department of State and the Teachii 
of International Law and International Relations a: 
The Teaching of International Law in America, a1 
annexed to the proceedings of the conference. The lat 
ter, after an interesting historical account of the deve 
opment of American methods of teaching internation 
law and of the growth of an American literature 
the subject, concludes that the complexity of moder 
world society demands a more strict professionaliz 
tion of the teaching of international law on the on 
hand, but on the other hand, a closer collaborati 
between students of international law and students 
other aspects of international life, such as trade, con 
munications, and finance. 

The Conference charged a Committee to make re; 
resentations with a view to the enlargement of tl 
scope of the publications of the Department of Stat 
and it must be gratifying to its members to know tha 
Congress has since appropriated a sum of $50,000 fo: 
this purpose. The conference also decided to approac! 
the Carnegie Foundation with a project for undertaking 
a continuing publication of the decisions of municipa 
courts throughout the world on points of internationa 
law. The wealth of material that has hitherto bee: 
wasted owing to the inaccessibility of these decisions 
has been revealed since the conference met by the pub 
lication by Messrs. Longmans of the first volume of an 
Annual Digest of Public International Law Cases 
under the editorship of Dr. A. D. McNair and Dr. H 
Lauterpacht. An English reviewer, whom the proceed 
ings of this conference leave with a strong impression 
of the liveness of the study of international law among 
his American colleagues, may be excused a feeling of 
slight gratification that in this important service at least 
the lawyers of his own country have “jumped th: 
claim.” J. L. Brrervy 
Oxford, England. 


The Mulligan Case, edited by Samuel Klaus (in 
American Trials series). 1929. New York: Alfred 
A. Knopf. Pp. 476. The editors of American Trials 
chose well when they selected The Milligan Case for 
the first volume of what promises to be an interesting 
and instructive addition to legal literature. No lawyer 
is equipped to meet his full responsibility to the public, 
which expects his leadership in government, unless he 
is familiar with those great trials that tested the very 
foundation pillars of human liberty. This new series 
of interesting cases in American jurisprudence fur- 
nishes the lawyer the opportunity to study the terrific 
struggle to preserve the blood-bought liberty of which 
we are the heirs. 

The Milligan case arrests your attention at once 
You are astounded that in free America men tempo- 
rarily clothed with power would tear down every safe- 
guard of human liberty to assure punishment of one 
guilty of crime. This case pictures vividly the extremes 
to which honest and patriotic men will go when they 
are blinded with the justice of the cause they represent 

Lambdin P. Milligan, an Indiana lawyer of ability 
and prominence, was seized by military authorities at 
his home in Huntington, October 5, 1864, and taken to 
Indianapolis and held in prison as a military prisoner 
He was not in the military service and had not during 
the rebellion been in any of the seceding states. The 
federal and state courts were open and were function 
ing regularly; but Milligan was denied a civil trial. 
He was arraigned before a military commission on 
charges of sedition and treason and after a mock trial 
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sentenced to ut Che hearing in the federal 
ts was on a petition for a writ of habeas corpus. 
In Ex parte Milligan, 4 Wallace 2, the United 


tes Supreme Court affirmed that the civil liberties 
ranteed by the stitution are to be safeguarded 
less in the fever of civil strife than in the calm of 


ice, I laimed the power of the civil 
rts to call to a t other tribunals of every nature 
1 pretensiot rdinary as it nay seem, provi- 
ns of the bill of s expressed in language so sim- 
und direct that ld seem no one of reason could 

bt their me challenged by the govern- 

branded as mere Utopian decla- 
lornment of occasional oratory. 

more unrestrained authority 


} were 
+? 1 
S spoKkesmet 


. ; 
ions suited only 


» monarch ever « 


r his subjects tl is claimed for our chief execu- 
ve. But again t friends of human freedom tri- 
mphed and anot great victory for constitutional 
erty was recorded 

The introdu ry the editor, Samuel Klaus, 


of the courts by the mili- 
kes one contemplate the future 
isgivings. Some of his 


uints a picture of defiance 
ry authorities 


f our institutions th some m 


tatements are too general For instance—“From 
Sumter to Appomattox constitutional issues signified 
little. In that space of time the conduct of the federal 
government was t only not constitutional, it was 
essentially extra-constitutional; in fact, it was essen- 


tially unconstituti Such a wholesale condemna- 
tion of the « he federal government in this 
ivil strife is no more justified by history than a blanket 

this 


ipproval Notwithstanding the 
editorial comment historical data collected in the 


extravagance of 


introduction fur uch food for thought. It is 
vell worth readi1 

The arguments for the petitinoer, by James A. 
Garfield, a general in the Union army and later presi- 
lent of the United States, Jeremiah S. Black and David 
Dudley Field, two eminent members of the bar, were 


constitutional 
human lib- 


masterly expositior American 


Ni t rile f these 


ao y= 
gov 


ernment. champions of 


ertv had the slightest syn pathy with his client or the 
seditious practices of his client. Their interest was 
wholly impersonal ey volunteered their services in 
1 cause which was er than any man or set of men. 


They were fighti: preserve to future generations 


what was gained for them at Runnymede and York- 
town. They were enough to appear for an un- 
worthy man to cl a worthy cause. Their com- 
pensation must | ratitude of the friends of con- 
stitutional goverm 
FI E. THOMPSON 

Chicago 

Governn tsiness, by Earl Willis Crecraft, 
1928 New } e World Book Company. Pp. 
xi, 508. In as the leaders of thought in the 


ting their work more and more 
other social sciences various 
expected to appear. The present 
volume is a brief running commentary upon certain 
types of legislation written from the standpoint of the 
[To a layman, or even a lawyer, who 
review of governmental activi- 

| undoubted 


field of law are 
vith that of worl 
types of books ma Le 


political scientist 
wishes to obtain a 
ties affecting busi 
value 
“Business,” however, is a broad term. The author 
he wealth-getting and want-sup- 
nkind. By one’s business is 


+1 
nave 


‘ 1 
OOK WOU! 


writes that it “ 


¢° 
D no activit S 
piying activ 








meant his occupation, regardless of whether he engages 
in a profession or a trade; works in a factory or a 
mine; or whether he is a farmer, a merchant, or a 
participant in any other form of economic activity. It 
is a broad term; it includes not only merchandising, but 
production, consumption, and exchange in general; it 
is frequently used interchangeably with ‘industry,’ or it 
may be applied to the different uses made of private 
property.” (p. 2.) 

Thus a treatment of the relation of government 
to these almost all-embracing human activities becomes 
a treatment of an immense sector of law. A thoroughly 
worked out professional discussion of the legal prob- 
lems involved would require many times the space 
available in the work under review, and for that reason 
alone it may be assumed that but little technical use 
can be made of it. 

Further examining the book and regarding the 
breadth of legal subject matter involved in it, one may 
say that it gives relatively small space to the technical 
legal problems which occur in the process of putting 
law in books into action, i. ¢., in the application of law. 
This brevity, however, is readily understood when it 
is recalled that the author’s focus is upon the abstract 
outlines of government and business rather than upon 
details of law enforcement. 

It is worthy of comment that certain very real 
difficulties which would ordinarily give pause to the 
lawyer are not given deserved consideration in the text- 
book at hand. Thus in discussing the public service 
commissions the author asserts that the “consumer 
must have an advocate.” He adds that a certain attor- 
ney-general “has an odd conception of his official duty 
when he regards the public utilities commission merely 
as a ‘neutral’ and regards the consumer as competent 
to be his own advocate. . .” (p. 83.) 

The book is worth reading as a political scientist's 
discussion of certain aspects of law. The legal profes- 
sion is seeking intelligent criticism of the growth of 
law and its application to human affairs. The opinions 
and inferences of the author, therefore, furnish food 
for thought. Very careful search among statutes and 
learned articles as well as abstract treatises is evidenced 
by the type of materials to which frequent references 
are made. There is, however, very little case citation. 
An excellent bibliography and a good index are ap- 
pended. 

It is altogether likely that the book will have a con- 
siderable use in social science courses other than those 
offered in the law schools. The writer feels that few, 
if any, business or professional men would find it use- 
ful as a reference book. 

C. M. Uppecrarr. 
State University of lowa School of Law. 


Trade Associations: The Legal Aspects, by Benja- 
min S. Kirsh. New York: Central Book Co. 1928. 
Pp. 271.—The centripetal and centrifugal forces in 
modern business are the merger and trade association 
movements. The day of the lone trader draws to a close. 
Peculiarly enough, it is associational activity on the 
part of independent tradesmen rather than the consoli- 
dation of separate business enterprises into compact, 
powerful units which has been most frowned upon by 
the courts, although of the two the former is more 
compatible with the professed ideals and aims of a 
political democracy. 

From the standpoint of industrial efficiency, the 
merger probably has the advantage over the associa- 
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tion. In fact, the trade association is not infrequently 
a makeshift to stem the irresistible tide towards con- 
solidation; sometimes it is merely the prelude. But 


there are other considerations besides the economic 


which must be taken into account. The merger move- 
ment presents many perplexing problems of social con- 
trol which promise to become increasingly trouble- 
some. The evils of the unsound financing attending 
many such projects are still fresh in mind. The po 
litical and social implications of such phenomena as the 
separation of control and ownership, the concentration 
of economic power in a few, the decrease of the enter- 
priser with the concomitant increase of the employee 
class, the organization of industry along the lines of 
an economic feudalism are far-reaching. While these 
tendencies need not necessarily fill us with alarm, we 
cannot ignore the fact that they do not harmonize with 
the basic tenets of a political democracy. 

Not so with the trade association. The enter- 
priser of the classical economists retains his dominant 
position. The gap between manager and worker can 
still be bridged. Economic power is more widely dis- 
tributed. The industrial unit is smaller and more per- 
sonal. Society tends to have a more distinctly bour- 
geois flavor. The regnant philosophy is one of rugged 
individualism. 

But rugged individualism is not an unmixed good. 
The wastefulness of unrestrained competition needs no 
elaboration. 
prices below cost; ruinous credit concessions are given 
to customers; the improper practices of buyers are of 
necessity condoned ; in the struggle for existence sav- 
age competitive methods are resorted to; trade morality 
descends to the lowest depths; patents and trademarks 
are infringed; the trade values of competitors are 
wantonly appropriated. Disorganization results, and 
frequently chaos. Competition, the swmnmum bonum 
of an earlier period, it becomes evident, can no longer 
be relied upon as the sole regulator of business. Co- 
operation and organization are necessary if the com- 
plex economic problems and forces are to be coped 
with. And yet, the slightest attempt at cooperation 
results in a direct collision with the common and statu- 
tory law of restraints of trade. 


An excess of competition tends to force 


It is with the legal problems which thus arise that 
Mr. Kirsh is concerned. He treats rather fully the 
legal aspects of such associational activities as the col- 
lection and dissemination of statistics, the adoption of 
uniform cost accounting methods, the interchange and 
cross-licensing of patents and the establishment of 
association credit bureaus. Additional chapters are 
devoted to a study of the foreign trade functions of 
associations, collective purchasing, standardization of 
products, and the part played by associations in the 
betterment of trade ethics. 

To one not familiar with the history and develop- 
ment of the doctrine of restraints, the attempts of Mr. 
Kirsh to prove the legality of some of the sensible 
and rational practices of many associations might seem 
like the straining after so many gnats. How many of 
them could possibly be questioned must be a perennial 
source of wonder to the impatient business man. But 
the legal problems in this field are not so lightly to be 
disposed of. Their complexity and difficulty can only 
be appreciated by one thoroughly grounded in the law 
of restraints and combinations. History here plays a 


major role. If one is interested, as most lawyers ar 
in the prediction of judicial decision, one must be pri 
pared to wrestle with a long line of obscure cases 
well as statutes of uncertain intendment. The economi 
justifications of associational activity, which the autho 
presents with great skill, although at times with th 
zeal of the business apologist, cannot be relied upor 
apart from the cases themselves. No one is mor 
aware of this than the author, and in no book on thi 
subject can we find a better integration of legal an 
economic data. But while the case law on the subject 
is handled in lawyer-like fashion and problems up¢ 
which there is little or no law treated quite ingeniously 
the discussion could have been more useful had it beer 
more analytical and had more space been given to 
consideration of the many crucial cases which are yet 
to be decided, and which when decided must neces 
sarily affect the entire body of law in this field. Th 
treatment by the author assumes a syllogistic fort 
which is apt to be misleading. His initial premise is 
that an agreement though restrictive of trade is lawfu 
if the restraint is reasonable. This takes the form of 
a generalized statement of the rule of reason buttressed 
by liberal quotations from the leading cases 
ableness is then shown by an enumeration of the vari 
ous economic justifications for the particular agree 
ment or practice. Now while this method places the 
problem in its proper economic setting, it fails to bring 
out some of the inherent difficulties which become ap 
parent upon a more incisive analysis. This is cer- 
tainly true of the chapter on patent interchanges and 
cross-licensing agreements. The legality of a multi 
lateral licensing agreement cannot be adequately dete 
mined until the rights of the patentee and license 
under a simple agreement are thoroughly explored, the 
progression being from the simple to the complex 
Only in this way can one be certain that all the prob- 
lems lurking in a complicated license have been iso- 
lated. 

Limitations of space do not permit of a more de 
tailed discussion of the contents of this book. The 
chapter on trade relations reveals that much remains 
to be done by associations in the improvement of trade 
morality. From the standpoint of its members, it is 
not difficult to justify the existence of such organiza- 
tions. The dissemination of statistics, the establish 
ment of credit bureaus, patent interchanges and the 
like serve the interests of the members of the associa- 
tion. The benefit to the public at large is at best indi 
rect if not problematical. The rhapsodies of the spon- 
sors of associational activity and the prophets of the 
new order would be more convincing, the justification 
from the standpoint of the public for associations more 
real, if these organizations would actively and earn- 
estly strive for higher standards of trade ethics. It is 
not enough to put out glittering codes of ethics hand- 
somely embossed upon sheepskin. Machinery for their 
enforcement must be established. Trade associations 
cannot expect favorable concessions from the law until 
they have proven their capacity for social good as well 
as the advancement of their own private interests. 

Mr. Kirsh has written a very useful book. His 
treatment of these complex questions is always lucid 
and unequivocal. He does not run away from difficul- 
ties by hiding behind pretty phrases. He has made a 
real contribution to the literature on the subject. The 
practical realism of the book make it of inestimable 
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Vichigan Law Review, January (Ann Arbor, Mich.) 
The Proper Rule in Fluctuating Exchanges, by Joseph H 
Drake; Judicial and Administrative Control of County Off 
cers, by John A. Fairlie; Certificates of Convenience and Nec 
essity, by Ford P. Hall 

Yale Law Journal, January (New Haven, Conn.)—The 


Indian Problem and the Law, by Ray A. Brown; Gifts Over 


Death Without Issue, by Joseph Warren; Labor’s Re- 
sort to Injunctions, by Edwin E. Witte. 


Southern California Law Review, December (Los An 
geles, Cal.)—Liability Under Trusts to Creditors of Trustor, 
by Frederick R. Behrends; Sovereign Rights and Relations in 


the Control and Use of American Waters, by Ernest C. Car 
man; Transmigration of Oil and Its Problem, by George H 
Bowen 

Universit f Pennsylvania Law Review, January (Phila 
delphia, Pa.)—-Extra-Judicial Administration of Insolvent 
states: a Study of Recent Cases, by Thomas Clifford 
Billig; The Nature of the Consular Establishment, by Julius 
I. Puente; Some Legal Aspects of Life Insurance Trusts, 
by John Hanna. 

Kentucky Law Journal, January (Lexington, Ky.)—Third 
Party Beneficiaries in Kentucky and the Restatement, by Al 
vin E. Evans; Equity as a Concept of International Law, by 
Lester B. Orfield; Negligence in the Operation of Aircraft, 
by James W. Stites 

Minnesota Law Review, January (Minneapolis )—Aesthetics 
in Zoning, by Charles P. Light, Jr.; Death of a Drawer of a 
Check, by L. W. Feezer; The Legal Nature and Status of 
the American County, by Charles M. Kneier. 

Law Notes, December (Northport, N. Y.)—Inter-State 
Exchange of Witnesses in Criminal Cases, by George Z. Meda 
lie; The Court of Admiralty in Legal History. 

The Journal of Air Law, January (Chicago)—Germany 
and the Aerial Navigation Convention at Paris, October 13, 
1919, by Dr. Alfred Wegerdt; Carriage of Passengers by 
Air, by Edward A. Harriman; Public Utility Air Rights, 
by Theodore Schmidt; The Certificate of Convenience and 
Necessity Applied to Air Transportation, by Thomas H 
Kennedy. 


Meeting of Delegates from Official State Bars 


HE Chairman of the Conference of Bar Asso- 

ciation Delegates, Mr. Thomas C. Ridgway, 
announces a meeting under the auspices of the 
Conference of delegates from official state bars, and 
others interested in state bar organization. The 
meeting will be held on May 7, the day preceding 
the annual meeting of the American Law Institute, 
in the Mayflower Hotel, Washington. There will be 
a forenoon session, beginning at ten o'clock and a 
luncheon following. 

The purpose of the meeting is to afford oppor- 
tunity for an exchange of experience among the 
delegates representing state bars organized under 
statutes, for a discussion of common problems and 
to arrange for the drafting of a Uniform State Bar 
Act. The state bars to be represented are those of 
Alabama, California, Idaho, Oklahoma, Nevada, 
New Mexico and North Dakota. 

The meeting will be an open one in the sense 
that all lawyers and judges interested in the subject 
will be welcome. The members of state bar asso- 
ciation committees on bar organization are espe- 
cially invited. There is no doubt that attendance 
will be very informative. 

There will also be, in the same week, a meeting 
of the Council of the Conference of Delegates and 
also a meeting of its committee on Re-organization 
of the Bar, of which Mr. Philip J. Wickser is chair- 
man. 

All intending to be present at the conference 
are requested to notify the secretary, Mr. Herbert 
Harley, 3017 44th Place, Washington. 








THE SPECIAL VERDICT AS AN AID TO THE JURY 
IN CIVIL CASES 


Results of Inquiry as to Procedure in Various States with Reference to General and Specia 
Verdicts—Views of Bench and Bar on Supposed Difficulty of Properly Framing Special 
Issues—Frequency of Use in Different Commonwealths, Etc.* 


By Joun W. STATON 
Past President Maryland Bar Association 


HE special verdict is not new. Like Abraham 

when Isaac was born it is “full of years.” 

Whatever merit there may be in the jury sys- 
tem as a whole by reason of the fact that it is a 
venerable institution may with equal force be ap- 
plied to the Special Verdict. It is a product of the 
Common Law. The Statute of Westminster 2, 13 
Edw. 1, C. 30, Sec. 2, enacted in 1286, was merely 
declaratory of what had long existed. Blackstone 
tells us “sometimes if there arises in the case any 
difficult matter of law, the jury, for the sake of 
better information and to avoid the danger of hav- 
ing their verdict attainted, will find a special verdict, 
which is grounded on the Statute of Westminster 
2, 13 Edw. 1, C. 30, Sec. 2, and herein they state 
the naked facts as they find them to be proved and 
pray the advice of the Court thereon; concluding 
conditionally, that if upon the whole matter the 
Court shall be of opinion that the plaintiff had 
cause of action, they find for the plaintiff—if other- 
wise, then for the defendant. Blackstone 9 Ed. Vol. 
4, p. 377 (Burn). 

The special verdict had its origin in the fear 
by the original trial jury of a jury of attaint. In the 
early days if the jury brought in a general verdict 
which in the mind of the Judge was not a proper 
one, the “Jury of Attaint” was summoned. If the 
Attaint Jury found a different verdict from that of 
the first jury, the first jury were deemed guilty of 
perjury and were severely punished. Some wise 
juror conceived the idea that the danger thus con- 
fronting the original jury might be avoided by de- 
clining to bring in a verdict either for the plaintiff 
or for the defendant but to return to the Court only 
a finding of the facts and, as Blackstone says, pray 
the advice of the Court thereon. 

It was held in Pennsylvania in B. & O. R. R. 
Co. vs. School District 3 Pennypacker (Pa.) 518 
that in States where no specific statutory provision 
on the subject exists, special verdicts may be found 
as of Common Law, but the Court is not justified 
in directing the jury to find a special verdict though 
it may in its discretion in a proper case recommend 
one. 

One feature of the Common Law Special Ver- 
dict has been in some States improved by statute, 
and may yet be much further improved. Under the 
Common Law all issues, even those that were un- 
disputed and uncontroverted, must be passed upon. 
In Texas this has been modified by eliminating that 


*Extracts from presidential address delivered at the Annual Meet- 
ing of the Maryland Bar Association, held at Atlantic City on June 
27-28-29, 1929. . 
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necessity and creating the conclusive presumptio: 
that every issue not included in the issues of fact 
submitted to the jury for their finding was foun 
to support the judgment, provided there is evidenc 
to sustain it. 

It is not a new practice in Maryland. Finding 
of fact by the jury, passing the question of law t 
the Court, are found in our Reports as far back a 
1 H. & McH. 26 (1705). ' This was an action « 
ejectment, in which the jury, after reciting thei: 
conclusions on various facts, said: 

“If the Court do not think Walter Beam’s 
patent duly vacated, we find for the plaintiff, other 
wise for the defendant.” ‘This is followed on page 
28 in the case of Lloyd’s lessee vs. Hemsley (1712) 
in which the jury said: “We of the jury do find 
for the plaintiff if the Honorable Court are of opin 
ion that the Statute of Twenty-first King James 
the First, entitled ‘an act for limitation of actions 
and the avoiding of suits a law’, do not extend int: 
this province and be not applicable to this cause, 
otherwise we find for the defendant.” 

In Gover vs. Turner, 28 Md. 600, the Court 
of Appeals said “the jury have a legal right to find 
a special verdict and submit any question of law 
to the Court, and if they think proper to do so, the 
Court cannot properly refuse it,” and that “a special 
verdict is where the jury find all the facts in the 
case, referring the law arising on such facts to the 
decision of the Court and concluding conditionally 
that if upon the whole facts found the Court shall 
be of opinion that the plaintiff had cause of action, 
they then find for the plaintiff, if otherwise then 
for the defendant.” This seems to be the Common 
Law Special Verdict and there seems to be nothing 
to prevent its use even now in Maryland if it be 
so desired. But it is not the common law special 
verdict that we advocate. It is the special verdict 
that may be created with that as a foundation. 

It is defined by Statute in Iowa, Nebraska and 
Ohio as one in which the jury finds the facts only, 
which must present the ultimate facts as estab- 
lished by the evidence and not the evidence to prove 
them, so that nothing remains to the Court but to 
draw from them its conclusions of law. 

Many of our States have Statutes regulating 
special verdicts or special interrogatories. Mary- 
land had a Statute along this general line born of 
the General Assembly of 1894, Chapter 185. Even 
its mother did not love it. After only six years of 
existence the little life it had was snuffed out by 
Chapter 641 of the Acts of 1900, with the general 
approval of the Bar of the State. But was that 
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with leading members of the Bench throughout the 
country. The Statutes of course could have been 
obtained by examination of the various State Codes 
but the reaction of the Bench and Bar could not 
have been so obtained. 

One of the recognized objections to the sub- 
mission of special issues is the supposed difficulty 
in their proper framing, so in trying to get the re- 
action of the Courts and bar of other states that par- 
ticular query was made and also whether or not 
their statute was frequently or infrequently used. 
From this correspondence the following informa- 
tion has been gathered: 

Statutes somewhat similar to the Maryland 
Statute but varying in detail are in force and are 
more or less used in Arizona, California, Colorado, 
Indiana, Kansas, Michigan, Montana, Nebraska, 
New York, Pennsylvania, Rhode Island, South Da- 
kota and Washington. 

From California comes the word that it is 
rather infrequently used and it is just about as dif- 
ficult to properly frame and submit special issues 
as to instruct the jury; from Arizona that while it 
was formerly frequently used it is not now used so 
frequently because the Bar and Courts regard spe- 
cial verdicts unfavorably and the framing of issues 
more difficult than the procedure for general ver- 
dicts, but in Colorado its use is not infrequent, 
though not very common, and not regarded unfa- 
vorably nor the framing of issues more difficult. 

Delaware has a statute that is a model in brev- 
ity: “in any case in the discretion of the Court the 
jury may be required to find a special verdict.” It 
is infrequently used and has received very little 
consideration from the Courts or the Bar. 

Indiana uses the statute frequently, particularly 
in personal injury cases; it is regarded favorably by 
the Courts and the Bar and the difficulty in the pro- 
cedure is not materially different in special and gen- 
eral verdicts. From Kansas the report is that the 
statute is frequently used and is favorably regarded 
especially where the jury is liable to be prejudiced, 
as in personal injury cases against railroads and 
other corporations, and that perhaps issues are more 
readily framed than instructions. 

In Massachusetts, while the practice permits 
special verdicts, general verdicts and answers to 
questions framed by the Court, the special verdict 
does not rest upon any statute but is the common 
law special verdict recognized by statute of West- 
minster 2, 13 Edw. 1, Chapter 30, Section 2, and by 
Massachusetts G. L. Chapter 11, Section 5, but its 
use is not very common. Chapter 231, Section 124, 
Massachusetts G. L., passed in 1913, provides that 
when special questions are submitted to a jury the 
Judge may or may not take a general verdict and 
may report the case on the answers of the jury or 
may make such other order thereon as he deems 
proper. This statute, says Chief Justice Rugg, of 
the Supreme Judicial Court of Massachusetts, was 
presented by the Legislative Committee of the 
Massachusetts Bar Association and in a statement 
in support of the Act it was said: 

“One object of this section is to assist the appellate Court 
by encouraging the practice of framing separate issues and 
taking special verdicts in cases where such course would en- 
able the Court to correct errors of the trial Judge by dealing 
with the case as justice required upon the findings of the jury 


without sending the case back to be tried all over again simply 
because the general verdict was taken, when this whole expense 
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and delay of a second trial could have been avoided if the 
Jury had been requested by the trial Court to answer specif 
questions and decide separate issues. This section is not 
drawn in such a way as to make it obligatory upon the trial 
Court, but it is to favor the practice of taking special verdicts 
in proper cases, which we believe to be an important and 
necessary step in any attempt to materially reduce delays and 
exceptions resulting from new trials.” 

The submission of the issues is in the discre- 
tion of the Court but when submitted the findings 
are binding on the Court. The practice of framing 
special questions, says the Chief Justice, is fre- 
quently used by the Courts and the Act is generally 
regarded with favor both by the Bench and the 
Bar in cases to which it is applicable and that in 
his opinion there is not much difference in the diffi- 
culties involved in the framing of issues and the 
practice under the general verdict system. 

Michigan is considering the matter of amend 
ing its practice to provide for special verdicts, a 
movement doubtless encouraged by the very inter- 
esting articles of Professor Sunderland of the Uni 
versity of Michigan who has been an earnest advo- 
cate of the system since at least as far back as 1920 

In Minnesota while frequently used in Equity 
cases it is not often used in suits at law. The Stat- 
ute seems to be favored by the judiciary but 
whether the practicing lawyers favors it depends 
entirely upon which side of the case he is on. 

In Montana it is favored by the Appellate 
Court. In Rairden vs. Hedrick, 46 Mont. 510, that 
Court said “the submission of special interroga- 
tories to the jury is a matter addressed to the sound 
legal discretion of the trial court, and the observ- 
ance of the practice, rather than constituting error 
is to be commended as tending to promote justice.” 

In Nebraska the statute is not very frequently 
used by the bar and “there is probably a feeling 
that the special findings may constitute a trap” and 
it is thought the proper framing of issues is more 
difficult than the proper framing of instructions for 
a general verdict. 

New Hampshire, like Massachusetts, has no 
statute but the matter is also dealt with there as 
one of common law procedure. Trial judges there 
are said to be “pretty shy of such entanglements” 
but one in high position writes that in his opinion 
the practice of calling for a special verdict is a use- 
ful one and should be employed more than it is; 
that it often happens if the appellate Court knew 
which of several grounds submitted was adopted 
by the jury a new trial would be obviated; that 
when there is error only as to issues which do not 
concern the conclusion reached by the jury, the 
verdict ought to be saved, which cannot be done 
where all are submitted for one general verdict. 

The New Jersey Statute enacted in 1846 (Sec- 
tion 159 New Jersey Practice Act), is that “No 
jury in any case shall be compelled to give a gen- 
eral verdict but may find a special verdict and show 
the truth of the fact and require the aid of the 
Court,” a throw-back to the ancient fear of the at- 
taint jury. 

In New York the practice of taking a special 
verdict while reserving decision on motion to non- 
suit the plaintiff is frequently adopted by members 
of the Bench, the Statute is favorably regarded and 
its application not regarded as unduly difficult. 

In Ohio there seems to be a division of opinion 








with the weight in favor of the system, but 
framing of issues is regarded as very difficult. 

Rhode Island reports that the special verdi 
furnishes a useful test by which to determine t ( 
validity of the general verdict. 

South Dakota is getting hold of the right idk 
There the statute is favorably regarded but 1 
often used except in complicated cases and the sug 
gestion is being discussed by some members of tl 
bar that a law permitting juries to find all the fact 
without a general verdict, the Court thereafter 
apply the law, would be more likely to result 
right disposition of the cases. 

In Texas, Wisconsin and North Carolina sp 


cial issues are used in one form or another und 
different names and with satisfaction and succes 
except perhaps in Texas where according to on 
critic the fault is not so much in the Statute as 
its administration. For a full discussion of tl 
practice in those States I earnestly commend _ 
those, if any there are, who may be interested 1 
the subject, Professor Green’s Article in AMERICA 8 
Bar ASSOCIATION JOURNAL, December, 1927 

Chief Justice James W. McClendon of th Soll 
Court of Civil Appeals, Third Supreme Judicial 
District of Texas, in writing of the practice unde: 


ef 

their statute says: es 
“My own views are that the special issue verdict is 

great improvement over the general verdict. It has the follow tril 

ing advantages an 
“1. It enables the trial court to obtain a jury’s finding 

on specific controlling issues of fact without confusing then plat 

with a statement of the law of the case, as is necessary in a jur 

general charge. . 
“2. In large measure it affects a jury finding on sp 

cific controlling facts uninfluenced by the effect of such finding to ! 

upon the ultimate rights of the parties. It at least minimizes 

such influence as much as possible in a jury case a fp 
“3. It obviates the necessity of reversals in many cases ” 

. CO 


by having special findings for the guidance of the appellate 
court, even though the trial court may have erroneously con 
strued the law of the case in some essential particular her 

“4. It enables the trial court to submit independent 








. 5 ° ; (ye! 
theories of recovery or defenses which under the general ver : 
dict would have to be submitted in the alternative, and would Was 
require a reversal in case error was committed in any inde tor 
pendent ground of recovery or of defense so submitted. his 

“5. It permits the finding on the facts of the case for the cro: 
guidance of the appellate court in those cases in which the 
trial court may be of the opinion that the case should not be OW 
submitted to the jury, thus obviating the necessity of a new sor 
trial in case the appellate court should hold the case presente bile 
controlling fact tssues. hay 

“The main difficulty that I have observed in the adminis- = 
tration of the statute is the fact that the bar and bench hav reac 
been slow to recognize the essential differences between the 
special issue and general verdicts, and have in many instances e 
applied to the former non-applicable rules attaching to the tha 
latter. This, however, I presume is incident to all radical ie 
changes in matters of practice which have to be dealt with by you 
a large bar and bench.” fror 

Virginia has no statute and while the subject ure 
is casually discussed in that state there is yet n seer 
well defined movement to change their practice. 

Washington approves; the statute is not infre- find 
quently used, most commonly in complicated cases, end. 
and it is thought the requiring of separate answers - 
requires a more careful consideration of the evi- th 
dence by the jury and the submission of the special th 
issues places no special burden upon the trial judge. ri 

West Virginia is now in the midst of a very wet 

. . . . . . - ry 
serious consideration of this subject. In the West a 
Virginia Law Quarterly, June, 1928, Robert T. @ and: 
Donley, of the West Virginia Bar, has a most in- mobi 
teresting article on this subject and submits in prac _~ 
tical and concrete form a bill designed to prescribe Serer 
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SPECIAL VERDICT 
es with re to special verdicts, elim- 
e entirely t eral verdict when special 
es are submitte Chis bill by Mr. Donley has 
caretully re and criticized and amend- 

Ss suggest ssor Le Green, of Yale 

School ssibly yt yet perfect in 
m is cé ! é tl the considera- 
ill who di rove procedural sys 
civil ji This proposal by Mr. Don- 
is recent ( the West Virginia 
Bar Ass sideration and was 

to the ¢ tee on Judicial Administra- 
Leg hat Committee submitted 
ful analys yposed measure and rec- 
ded that tive Council take meas 
nd pr ts thorough discussion. 

N v let us see the statute works in North 

ina. Buckner Southern Railway Company, 
194 N. C. 104 1 suit for damages for per- 

| injuries efens¢ contributory neg- 
ice with a g f ¢ ence as to how the 
lent occur 

The issues a ers of the jury were as 

] Was | ( negligence of 

endant as e¢ the « nt? Answer. 

2 Did p nis wn negligence con- 

ute to his u swer. Yes 

3. Notwithst e the negligence of the 

ntiff could the ndant have avoided the in- 

\ by the exe l ary Care Yes. 
} WI! hat da f any, is intiff entitled 
recover ? Ans S5 500.00 

It can readil ( hat th structions for 

rope! undet the case by the jury 
uld be exceeding! mple. 

Now let us see t we did under our practice 
ere in Maryland in the case of Payne, Director- 
reneral of Rail 1 Healey, 139 Md. 86. This 
as an action for damages for personal injuries and 

damages to plaintiff’s automobile Plaintiff in 
s automobile “wa ked” up at Antietam Street 
ossing of the Cumberland Valley R. R. in Hagers- 
wn and carried along on the side of the engine 
me 300 feet down t track to where the automo- 
le was wiped off 1 semaphore, the plaintiff 





iving jumped fore the semaphore was 
i hed 
lo clarify the situation for the jury these pray- 
rs were granted by t trial court nd approved by 
he Courts of App They are familiar words to 
u, but please liste them, not as lawyers, but 
m the standpoint, if you can, of the average 
Or I hesitate 1 read them at length but it 
eems necessary to emphasize the points 
Plaintiff's 1st. Prayer he jury is icted that if they 
from the evidence the « train of the de- 
ndant collided with t tomobile of the pl aintiff while the 
ntiff was in said aut bile at the Antietam Street cross- 
g and that said eng nd train avsied ‘oa automobile 
th the plaintiff t long the tracks of the defendant, 
he jury so find, and rther find that said automobile was 
ed to the se of said crossing and the plain- 
to a point a st orth o semaphore, if the 
y so find, and further i that said automobile was broken 
and destroyed by . g in contact with said semaphore 
1 that the plaintiff wv red by jumping from said auto- 
obile at said point said semaphore, if the jury so 
nd, and ft rther find the plaintiff was in a position of peril 
1 relation to said ens e he was still upon the Antietam 
reet crossing. a! f » é that the engineer in charge 
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of said locomotive could by the exercise of reasonable care 
for the safety of persons on said crossing have known of said 
position of peril while the plaintiff was still on said crossing 
in such time that the engineer could by the exercise of rea- 
sonable care and caution have stopped said engine and train 
and avoided injury to the plaintiff or his automobile before it 
reached said semaphore and before the plaintiff jumped from 
said automobile, if the jury so find, and further find that the 
damages to said automobile were not caused until it came in 
contact with said semaphore and that the personal injuries to 
the plaintiff did not occur until he jumped from said automo- 
bile, as aforesaid, if the jury so find, then their verdict must 
be for the plaintiff; provided the jury shall further find that 
after said coll; sion on Antietam Street, if the jury so find, the 
plaintiff was in the exercise of reasonable care and caution. 

Plaintiff's 3rd Prayer.— Measure of damages in usual form 


The defendant offered 12 prayers, of which the 
following were granted and approved by the Court 
of Appeals: 


Defendant's 6th Prayer.—The defendant prays the Court 
to instruct the jury that under the pleadings there is no evi- 
dence in this case legally sufficient to enable them to find any 
negligence on the part of the defendant his agents or employees 
in respect to the headlights of the locomotives, which the jury 
may find were in the vicinity of the place where the accident 
complained of occurred, at the time thereof, either in refer- 
ence to the number of kind thereof, or in reference to the 
manner or way the said headlights were burning. 

Defendant’s 7th Prayer (as modified by lower Court). 
‘he defendant prays the Court to instruct the jury that if 
théy find from the evidence that the plaintiff was guilty of any 
negligence which in any degree directly contributed to the 
injuries complained of, he is not entitled to recover, and their 
verdict should be for the defendant, but the jury are further 
instructed that in determining whether any negligence of the 
plaintiff directly contributed to the injuries complained of, 
they are not to consider any negligence of the plaintiff directly 
contributing to the original collision of the locomotive and 


automobile, provided the jury further find the facts set out 
in plaintiff's first prayer. 
Defendant's 8th Prayer—Granted.—The defendant prays 


the Court to instruct the jury that from the plaintiff's own 
testimony he was guilty of negligence directly contributing to 
the collision between the engine of the defendant and the auto- 
mobile of the plaintiff, and that under the pleadings in this 
case the plaintiff cannot recover unless they shall find from 
the evidence that the engineer in charge of the engine of the 
defendant was guilty of some specific act or acts of negli- 
gence after he became aware or - the exercise of reasonable 
care could have become aware of the peril in which the plain- 
tiff by his said negligence had placed himself, which caused 
the injuries complained of, and to further instruct the jury, 
that the burden of proof is upon the plaintiff to establish that 
the said engineer was guilty of such negligent act or acts. 
Defendant's 9th Prayer—Granted (as modified).—The de- 
fendant prays the Court to instruct the jury that it was the 
duty of the plaintiff to look and listen for approaching trains, 
as he approached the tracks of the defendant on the occasion 
of the injuries complained of and to continue to look and 
listen until the said tracks were reached and to further instruct 
the jury that if they shall find from the evidence that the 
view of the plaintiff of said tracks, as he then and there ap- 
proached the same, was in either direction in any way ob- 
irudied, then it was the duty of the plaintiff to stop, look and 
listen for the approaching train or trains before attempting to 
cross the said tracks; and to further instruct the jury that if 
they shall further find that the plaintiff did not so look and 
listen, or did not stop, look and listen, if they shall find that 
the view of the plaintiff of said tracks was in either direction 
obstructed and shall further find that his failure to so look 
and listen or to so stop, look and listen, directly contributed 
to the collision between the engine of the defendant and the 
automobile which the plaintiff was then and there driving, 
then the plaintiff is not entitled to recover, unless the jury 
shall further find from the evidence that the defendant, its 
agents or employees, in charge of the engine and train which 
collided with the automobile of the plaintiff could have by 
the exercise of reasonable care and caution on his or their 
part, after he or they or any of them became aware of the 
peril, the plaintiff had by his negligence, if the jury shall so 
find, placed himself, avoided the consequences of the plaintiff's 
said negligence and prevented the injuries complained of or 
unless they further find that the engineer in charge of said 
engine could by the exercise of reasonable care have discov- 
ered the position or peril of the plaintiff while the plaintiff 
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was upon the Antietam Street crossing and that the said engi- 
neer could by the exercise of reasonable care have avoided 
injury to the plaintiff or his property after he ought to have 
discovered the peril of the plaintiff if the jury so find. 

Thus was the situation clarified for the jury 
and very correctly was it done under our system. 

Notwithstanding all this legal verbiage the is- 
sues were very simple. If we followed here the 
practice of submitting the issues to the jury they 
might have been in substance as follows: 

1. Did or, by the exercise of reasonable and 
ordinary care in their work, could any of the rail- 
road employees see Mr. Healey’s dangerous posi- 
tion after the collision at Antietam Street crossing 
and before the injury, in time to prevent the same 
by the exercise of reasonable ordinary care. 

(a) To Mr. Healey’s person? (Answer Yes 
or No.) 

(b) Tohis automobile? (Answer Yes or No.) 

2. If on your finding of the facts the Court 
should hold the defendant railroad liable at what do 
you assess the damages? 

(a) To the person? 

(b) To the automobile? 

These issues could have been accompanied by 
two or three simple instructions, one as to the meas- 
ure of damages, one as to the burden of proof, and 
possibly one defining reasonable care. 

It is respectfully submitted for your considera- 
tion which method would be more easily under- 
stood by the jury and which would be more likely 
to contain errors for review by the Court of Ap- 
peals. In the particular case the verdict naturally 
was against the railroad company and under the 
facts no doubt properly so, but will it be contended 
by anyone that the voluminous instructions to the 
jury enables the jury to understand more clearly 
what they were to decide? 

The North Carolina Reports have many illus- 
trations of their practice and the form of issues in 
negligence cases has become almost standardized. 
That standardization is illustrated by the issues in 
the case of Ledford vs. Tallassee Power Company 
and Conner and Starks and Dereberry, 194 N. C. 98. 

Waller vs. Dudley, Jr., 194 N. C. 139, was an 
action of trespass q. c. f. The issues and answers 
were as follows: 

1. Did the defendant trespass upon the land 
of plaintiff and cut and remove therefrom cord 
wood and timber trees as alleged? Yes. 

2. If so, what damages, if any, are plaintiffs 
entitled to recover? $450.00... . 

Town of Dillsboro vs. Dills, et al, 194 N. C. 
185, was an action by the plaintiff against the 
widow and heirs of W. A. Dills to restrain them 
from trespassing on certain lands in the town of 
Dillsboro. Plaintiff claimed the land had been dedi- 
cated to it by Dills,and that it had been in adverse 
possession since 1845, some 41 years, both of which 
were denied. The issues and answers were as fol- 
lows: 

1. Did W. A. Dills dedicate to the town of 
Dillsboro the lot of land described in the bill of 
complaint? No. 

2. Has the plaintiff town been in open, notor!- 
ous, continuous and adverse possession for 20 years 
of the lot of land described in the complaint? No. 

3. Are the defendants in the unlawful, wrong- 
ful possession of the lot of land described in the 
complaint? (No answer.) 


4. What damages, if any, is the plaintiff e 
titled to recover? (No answer.) 

It is obvious that no answers were required t 
the 3rd and 4th issues because of the answers to th 
first and second. : 

In Wisconsin the general practice is to subn 
many more issues than in North Carolina. This 
done by splitting the main issues. It is general! 
believed this should be avoided as much as possibl: 
For the practice in an action of ejectment in W 
consin see Litel vs. First National Bank of Orego: 
196 Wis. 625. 

Now let us turn to Ireland. 

Butterly vs. Mayor of Drogheda, 1907, 2 Iri 
Reports, 134-137, was an action for damages f 
personal injuries growing out of the attempt of o. 
traveller on a public highway to pass another whe: 
there were heaps of repair stone along the roa 
which caused the plaintiff's vehicle to overturn. 

Three questions were left to the jury: 

1. Were the defendants by their workm: 
guilty of negligence? Yes. 

2. Was the plaintiff guilty of negligence? Y« 
and if so: 

3. Could the plaintiff by the exercise of ord 
nary care have avoided the consequence of the d« 
fendant’s negligence? Yes. 

The appellate Court said that the issues should 
have been only these two: 

1. Were the defendants guilty of negligence 
and if so: 

2. Was the defendants’ negligence the real d 
rect and immediate cause of the misfortune? 

The result, however, the Court held, was th 
same and the finding of the Jury for the defendant 
on the ground of contributory negligence was cor 
rect. 

Under the English practice it is said that whil 
special interrogatories under restrictions may b 
submitted, the jury may decline to answer them and 
give a general verdict. Wurtz. The Jamestor 
Trial, 6 Y. L. J. 32. 

One of the objections that has been urged t 
the special verdict is that under the loose form of 
pleadings in use in many of the states there is 
great difficulty in submitting to the jury proper is 


sues of fact. It has also been suggested that if we 


are more careful with our pleadings so that issues 
are properly presented by the declaration and pleas 
and subsequent pleadings the issues may be con 
cretely stated. The abolition of the general issue 
plea or at least the narrowing of its scope so as t 
compel the defendant to disclose to the plaintiff at 
least as much as the plaintiff is required to disclose 
to the defendant has been seriously discussed and 
considered by some of the members of this associa 
tion. If the adoption of a proper and well consid 
ered special verdict statute has an indirect result 
the improvement of our pleadings so that the issues 
between the parties are more clearly set out in the 
pleadings themselves, as has been suggested by 
Professor Sunderland, then that alone will be 
worthy of accomplishment. 

If the pleadings are sufficiently clear and the 
general issue plea abolished so that the real issues 
appear on their face there would be no great diffi 
culty in framing the issues before the jury is sworn 
as was suggested by the Court of Appeals in Cen 
tral Construction Co. vs. Harrison, 137 Md. 265 
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should be used instead of the special verdict or spe- 
cial interrogatories tm aid of the general verdict and 
it does seem that if the Court has the power and 
should have the power to set aside the general ver- 
dict where the special verdict or the answers to the 
special interrogatories are inconsistent with the 
general verdict, there is no necessity for the general 
verdict at all and the jury should not be burdened 
with any application of the law but that application 
should be left to the Court alone where it properly 
belongs. 

1 Wroteanes Green's article on “A New Development in Jury 


Trial,” in the December, 1928, issue of the American Bar ASSoctaTION 
Journat is here referred to 





RESTATEMENT OF THE LAW OF PROPERTY 


LIGHTLY m 
American Lav 


A sigelow o! 


School to make a pre 


bility of making 
roperty. This rey 
tute in November 


arge percentage ol 


the attention « 
vithin the topi 
ng the law of | 
very unequal imp 
iny Restatement 
elect the topics 


I 


mined by pragmati 


lictates of logica 


ground the Institute 


Bigelow acting as 
] he Reporte r 
ersons whom h 


rs They consist 
ng law schools of tl 


gan, Bogert of ¢ 
Minnesota, Powell 
consin and Warre: 
1ien who had 
ork of the profes 
sirmingham, Alal 
leveland, Ohi 
The Reporte: 
ost important fir 
[ property would 


arlance of precisiot 


he American law 
vith definiteness 


ertain to be underst 


ame connotations 
ho wrote it for 
nly with the ordi 
ntelligent people, 
treme difficulty of 
presses exactly wl 


By RicuHarp R. Powe.Lt 


Re porter 


ago, the 
stitute requested Prof. Harry 
University of Chicago Law 
liminary report upon the feas- 
Restatement of the Law of 
was presented to the Insti- 
1926. It showed that a very 
the problems actively engaging 
is comprehended 
monly regarded as constitut- 
ty; that these topics are of 
tance to the profession and that 
undertaken would, of necessity, 
restated in an order deter- 
nsiderations, rather than by 
uccession. Upon this back- 
began its work with Professor 
Keporter. 
particularly fortunate in the 
able to secure as his Advis- 
both of teachers in the lead- 
country, like Aigler of Michi- 
igo, Clark of Yale, Fraser of 
Columbia, Rundell of Wis- 
Harvard, and also of gentle- 
1 distinction in the active 
like Henry Upson Sims of 
and Charles A. White of 


than three years 


profession 


his group decided that the 
tep in any work in the field 
the attainment of a common 
ith which the ideas found in 
property could be expressed 
accuracy and in a fashion 
xd by the profession with the 
as the language bore to those 
he Institute. Persons familiar 
ry exchanges of ideas between 
have little realization of the ex- 
so framing a sentence that it ex- 
s in the thinker’s mind, and 


| 
} 


n Su bject fe r 


American Law Institute 


the equal difficulty of being sure that the language 
used will have the same meaning and connotations 
to his reader as it had to the thinker. It was felt 
that the terminology of “right, power, privilege 
and immunity” would be one useful tool in the at- 
tainment of the desired precision. Other terms 
used with frequency in the law of property have 
been defined tentatively. 

Thus the earlier sections of the material pre- 
pared by the Property group consist of definitive 
material, designed to enable the group to use labels 
for definite things and to use words in one sense 
and one sense only. It cannot be overemphasized, 
however, that these preliminary definitions of con- 
cepts are only tentatively adopted. There is no in- 
tention in the property group to use these defini- 
tions as a Procrustean bed to which subsequent 
parts of the Restatement are to be warped. In their 
present form they represent the best tentative form 
which the Reporter and his Advisers have been 
able to draft. If, however, in the course of subse- 
quent work in the Restatement, it is found that 
modifications of these preliminary matters will fa- 
cilitate the task as a whole, such changes can then 
be made. 

After completing this introductory work, the 
Property group began the Restatement of the law 
of possessory estates in real property. This was 
felt to be an important branch of the law, and one 
in which the technique peculiar to the restatement 
of property law could be evolved and tested. It 
was obvious also that this work would be a rather 
necessary preliminary to the Restatement of the 
law of future interests in which the Institute feels 
it can render a service of first importance to the 
profession. The treatment of each of the various 
types of possessory estates has been divided into 
two parts, called for convenience, “Form of Limi- 
tation” and “Constituent Characteristics.” Thus 
the Restatement deals first with the sorts of trans- 
actions that give rise to each specific type of estate 
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and then treats the characteristics of the resultant 
interest. 

At the last annual meeting of the Institute held 
in Washington, D. C., in April, 1929, the Introduc- 
tory Chapters and parts of the Chapters dealing 
with Estates in Fee Simple and Estates in Fee tail 
were presented to a very large and representative 
group of the leaders of the bar. The material was 
received very favorably and it was generally felt 
that Professor Bigelow had made a most promising 
beginning on an extremely difficult task. 

The experience of the past two years in the 
work on the law of property has convinced the 
group of certain matters that vitally affect the fu- 
ture of this Restatement project. 

In the first place, cases dealing with property 
law abound in generalities which, when applied to 
a given set of facts, call for opposing conclusions. 
Both generalizations are usually correct but are, to 
some extent, inaccurate. It is a field in which any 
restatement that is to be genuinely helpful to the 
profession must particularize extensively. Some 
corollaries of this fact are self-evident. Any group 
attempting to particularize extensively will cover 
an extremely limited area of the law in any given 
period of time. This has the disadvantage of re- 
stricting the immediate aid rendered by the Insti- 
tute to quite narrow fields in the Law of Property. 
It has the quite overwhelming advantage, how- 
ever, of making it highly probable that the products 
of the Institute will be actually helpful to the judi- 
ciary and the practitioner as and when produced. 
The slowness of production can be speeded by the 
cooperation of two or more groups simultaneously 
operating in different fields of the law of property. 
Extensive particularization has one other danger 
which must be avoided. By particularization one 
may crystalize an undesirable rule so as to hinder 
further moulding of a rule to meet changing condi- 
tions. Of this danger the Property group are 
keenly aware and they are seeking to avoid the 
danger by emphasizing in the form of notes as to 
construction problems and as to the factors sig- 
nificant in observable bits of evolution, the direc- 
tions and forces to be observed in continuing the 
evolutionary processes so universally operative in 
our present day law. It is their hope that their 
work will make the profession more aware of the 
forces at work for the evolution of our law, rather 
than tend to retard this change by arrested fixa- 
tions of the law. 

In the second place, almost no aspect of the 
law of property exists as to which statutes do not 
play an important role. Concerning some matters, 
most states have like statutes. Concerning other 
matters, the states fall into well defined groups so 
that there are several states having each type of 
statute. In either of these cases, no realistic re- 
statement of the law of property can be made with- 
out taking into account the statutes on the topic. 
This necessity for studying statutes and for recog- 
nizing their significance in the task of restatement, 
adds to the difficulty but adds also to the utility of 
the task. 

During the summer of 1929, Professor Bige- 
low accepted the Deanship of the University of 
Chicago Law School and requested the Institute to 
relieve him of his task as Reporter. For some 
eighteen months prior to this time, the writer had 
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been working in the closest cooperation with Pr 
fessor Bigelow as a “Special Reporter on Selecte 
Topics.” The Institute requested the writer to tak 
over the task as Reporter and the offer was a 
cepted. 

Too little time has since elapsed for much t 
occur worthy of record herein. The present Re 
porter feels that he has a most excellent foundatio1 
upon which to build, both in the work already done 
and in the group of advisers assembled, and in the 
confidence of the profession that has been de 
servedly earned for this project by the labors of 
Professor Bigelow. At the next meeting of th 
Institute in May, 1930, all of the material dealing 
with possessory estates in real property will be pre 
sented for consideration. Beginning about the first 
of the year the group will undertake the restate 
ment of the law of future interests and therein both 
real and personal property will be considered. 

Sefore concluding this brief account of this one 
branch of the activity of the American Law Insti 
tute, an emphatic tribute to the men who have been 
acting as Advisers must be written. The writer has 
never had the privilege of working with a grou; 
who were simultaneously so friendly, so anxious to 
help and so keenly critical. The product of the In 
stitute in the law of property has not been, and will 
not be, the product of any one man or of the men 
who hold the title of Reporter. It is a product of 
interplaying minds bringing together a wealth of 
learning, an abundance of hard work, and years of 
practical experience at the bar. This fact minim 
izes the significance that might otherwise attach to 
the change in reportership in this Topic. 





Journal of Air Law 

HE Institute of Air Law at Northwestern Uni 
f tpiecton has just published the first number of 
the “Journal of Air Law,” in collaboration with the 
University of Southern California and Washington 
University School of Law at St. Louis. It has a 
joint editorial board, with representatives of the 
three Universities, together with a larger board of 
contributing editors made up of the members of 
the Advisory Board of the Air Law Institute. 

The “Journal of Air Law” will be published 
quarterly, in the months of January, April, July and 
October, and will contain leading articles, editorials, 
documents, case comments, book reviews and a 
digest of leading articles dealing with the subject 
of air law. It will cover phases of aeronautical 
law, air property law and radio law. 

The leading articles in the first issue are as 
follows: Germany and the International Flight 
Convention of 1919 by Dr. Albert Wegerdt, German 
Minister at Berlin; second, Carriage of Passengers 
by Air, by E. A. Harriman of Washington, D. C.; 
Public Utility Air Rights by Theodore Schmidt of 
Chicago; and The Certificate of Convenience and 
Necessity Applied to Air Transportation, by 
Thomas Hart Kennedy. There are also included 
several important documents and digests of the 
leading foreign articles. 

The editorial board is composed of Professor 
Fagg, who is the Director of the Air Law Institute, 
Professor Robert Kingsley of the University of 
Southern California, who is also the editor-in-chief 
of the Southern California Law Review, and Pro- 
fessor George B. Logan of Washington University 
at St. Louis. 
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Criticism of the Colorado Act for Procedure by Rules of 


Court, by E. L. Regennitter, 18 Col. Bar Assn. Rep., 
131 (1915) 
Delaware—Authority of Courts to make Rules of Court 


procedure, Chap, 226, Vol. 34, Laws of Delaware. 

Delays of the Law, by William H. Taft, 18 Yale L. Jour., 
28 (1908). 

Discussion of Law authorizing Sup. Ct. of the U. S. to 
make Uniform Rules of Procedure in Common Law 
Cases in the Federal Cts., Rep. Wis. St. Bar Assn., 
(1919), 19. 

Discussion of scope of the law conferring on Maryland Ct 
of Appeals the power of making rules of pleading 
and practice in the courts of law in the State. Rep. 
Maryland Bar Assn. (1927), 88-97. 

Encroachments of the Legislative and Executive Depart- 
ments upon the Judiciary, W. Grice, Rep. Ga. Bar 
Assn. (1927), 165-85. 

English Courts and Procedure, by Wm. E. Higgins (Sec. 
21, Judicial Power to Make Rules of Procedure), 7 
Jour. Am. Jud. Soc., 185 (1924); Bulletin XI of Am 
Jud. Soc. 

English Courts and Procedure Explained, by Judge E. Ray 
Stevens, 7 Jour. Am. Jud. Soc., 104 (1923). 

English Judicature Acts, 4 Jour. Am. Jud. Soc., 133 (1921). 

English Struggle for Procedure Reform, E. R. 
39 Harvard L. Rev., 725-48 (1925). 

Enlargement of Jurisdiction by Court Rules (Williams v. 
U. S. 1 Fed. (2d) 203) by J. P. Wooten; 98 Cent 
L. J., 259 (1925). 

Exercise of the Rule-Making Power, by E. R. Sunderland, 
12 Am. Bar Assn, Jour., 548 (1926); 10 Jour. Am 
Jud. Soc., 70 (1926). 

Expert Control of Legal Procedure through Rules of Court, 
E. R. Sunderland, 12 Jour. Am. Jud. Soc., 24-6 (June, 
1928). 

Florida—Compiled Rules of Practice for Government of 
the Cir. and Sup. Cts. (1913), Published under di 
rection of Clerk of Sup. Ct., Tallahassee, Fla. 

Foundation of English Procedure—Schedule of Rules At- 
tached to the Judicature Act, 4 Jour. Am. Jud. Soc., 
115 (1920). 

Fundamentals of Rule-Making Power of Courts, by C. O. 
Andrews, 2 Fla. St. Bar Assn. Jour., 7 (1929). 
Improvement of the Judicial Machine (Refers to necessity 
of courts possessing Rule-Making Power), Editorial, 

11 Am. Bar Assn. Jour., 34 (1925). 

Intimate Relationship between Movements for Judicial 
Councils and Rule-Making Power, 10 Jour. Am. Jud. 
Soc., 99 (1926). 

Judicial Councils and the Rule-Making Power, Report of 
Committee on, Presented by Josiah Marvel, Chair- 
man, to Conf, Bar Assn, Delegates, 14 Am. Bar 
Assn. Jour., 621 (1928). 

Judicial Council of Cook County (Ill.) recommends con 
ferring power upon Sup. Ct. to adopt rules for regu- 
lation of procedure in Civil cases, Brief reference in 
15 Am. Bar Assn. Jour., 185 (1929). 

Judicial Council Should Regulate Practice and Procedure, 
8 Jour. Am, Jud. Soc., 175 (1925). 

Judicial Regulation of Court Procedure, 
Morgan, 2 Minn. L. Rey. 81 (1918). 

Judicial vs. Legislative Determination of Rules of 
tice and Procedure—A Symposium, 6 Ore. L. 
(1926). 

Justice and Her Ministers (Includes brief discussion of 
legislative encroachment upon Judicial prerogatives 
in matter of Rule-Making Power), by Edgar B. Tol- 
man, 1 Conn, Bar Journal, 194 (July, 1927). 

Leading Developments in Procedural Reform, by E. F. 
Albertsworth, 7 Cornell L. Q. 310 (1922). 

Massachusetts Judicial Council recommends extension of 
Rule-Making Power so Courts may provide for 
declaratory judgments. Third Report Mass. Judicial 
Council (1927). 

Massachusetts Judicial Council recommends Rules of Court 
dealing with personal injury problems, Fourth Rep. 
Mass. Jud. Council (1928). 
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Michigan Cir. Ct. Rules, as adopted by the Sup. Ct. to 
take effect March 1, 1916, with amendments of 1927. 
Published by Detroit Legal News. 

Modern English Procedure, Report of Committee appointed 
by Wisconsin Board of Circuit Judges, 4 Jour. Am. 
Jud. Soc., 147 (1921). 

Need of a Rule-Making Power, by E. R. Sunderland, 24 
Ohio L. Bulletin, 603 (1926). 

New Jersey Practice Act, 1912, 4 Jour. Am. Jud. Soc., 89 
(1920). 

North Carolina Judicial Conference recommends act con- 
ferring Rule-Making power. Second Report N. C., 
Jud. Conf. (1929). 

Ontario Courts and Procedure, by Herbert Harley, 12 Mich. 
L. Rev., 339, 447 (1914). 

Practical Use of Rule-Making Power, by A. Webster, 10 
Jour. Am. Jud. Soc., 148 (1927) 

Present Status of Rule-Making Power in Wisconsin, W. C. 
Owen, Rep. Wis. St. Bar Assn. (1927) 268-72. 
Procedural Reform Calls for Exercise of Rule-Making 

Power, 9 Jour. Am. Jud. Soc., 122 (1926). 

Procedure by Rules of Court—Twenty Reasons in Support 
of this Principle, 1 Jour. Am. Jud. Soc., 77 (1917). 

Procedure Through Rules of Court, 1 Jour. Am. Jud. Soc, 
17 (1917). 

Progress of Proposal to Substitute Rules of Court for Com- 
mon Law Practice, by T. W. Shelton, 12 Va. L. Reg. 
(N. S.), 513 (1927). 

Proposed Regulation of Missouri Procedure by Rules of 
Court, by Manley O. Hudson, U. of Mo. Bull. Law 
Series 13, p. 3 (1916). 

Recent Statutes on Rule-Making Power of Courts, 34 W. 
Va. L. Q., 84 (1927). 

Reform of Federal Procedure, T. J. Walsh, Rep. S. D. Bar 
Assn. (1927) 153-75 

Reform of Judicial Procedure, T. J. Walsh, Rep. Texas Bar 
Assn. (1926) 72-87. 

Reform of Judicial Procedure, 15 Kentucky L. Jour. 41-2 
(Nov. 1926). 

Reforming Procedure by Rules of Court, by Roscoe Pound, 
76 Cent. L. Jour., 211 (1913) 

Reforms in Federal Procedure (includes rule-making power) 
by Charles H. Tuttle, 14 Am. Bar Assn. Jour., 37 
(1928). 

Regulating Procedure by Rules of Court, C. B. Whittier, 11 
Jour. Am, Jud. Soc., 15-19. 

Regulation of Judicial Procedure by Rules of Court, 6 Ore. 
L. Rev., 54 (Dec. 1926). 

Regulation of Judicial Procedure by Rules of Court, by 
Roscoe Pound, 10 Ill. L. Rev., 163 (1915); 1 Am. 
Bar. Assn. Jour., 46 (1915). 

Report of Committee on Judicial Councils and Rule-Making 
Power of Courts (1929) Josiah Marvel, Chairman, to 
Con. of Bar Assn. Delegates. Brief notice in 16 Am. 
Bar Assn. Jour. 57 (1930). Full report in pamphlet 
form (with Bibliography on Judicial Council and 
Rule-Making Power), Herbert Harley, Sec. Confer- 
ence Bar Assn. Delegates, 357 E. Chicago Ave., Chi- 
cago, Ill. 

Report of Mich. Procedure Commission, Oct., 1928, Edson 
R. Sunderland, Ann Arbor, Mich., Sec. 

Restoring to the Courts the Power to Make Rules of Pro- 
cedure, by Richard W. Montague, 6 Ore. L. Rev., 
17 (1926). 

Rhode Island Judicial Council Discusses Rule-Making 
Power. Rep. Rhode Island Judicial Council (1929) 
digested in 16 Am. Bar Assn. Jour. 79 (1930). 

Right of Congress to Prescribe Rules of Procedure, 32 Law 
Notes, 163-4 (Dec. 1928). 

Rule-Making Authority in the English Supreme Court, by 
Samuel Rosenbaum (1917) F. W. Faxon Co., 
83-91 Francis St., Boston $3.50 

Rule-Making Power—Clarifying the Issue, 6 Ore. L. Rev., 
70-2 (Dec. 1926). 

Rule-Making Power: Discussion and Report of Committee 
on Practice and Procedure, F, T. Boesel, Rep. Wis. 
St. Bar Assn. (1927), 234-59. 

Rule-Making Power Enacted in Delaware and Washington, 
9 Jour. Am. Jud. Soc., 134 (1926). 

Rule-Making Power of Courts Approved by Nat’l Economic 
League Referendum, Brief reference to in editorial, 
15 Am. Bar Assn. Jour., 86 (1929). 

Rule-Making Power of the Court, Josiah Marvel, 1928, Rep. 
N. C. Bar Assn, (1928), 17-27. 

Rule-Making Power of the Courts, by Josiah Marvel, 12 
Am, Jud. Soc., 55 (1928): 9 Boston U. L, Rev., 91 
(1929). 


Rule-Making Power of the Courts, by C. H. Paul, 1 Wa 
L. Rev., 163, 223 (1926). 

Rule-Making Power of the Courts, by Roscoe Pound, 
Am. Bar Assn. Jour., 599 (1926); 10 Jour. Am. Ju 
Soc., 113 (1926). 

Rule-Making Power of the Courts, R. Pound, 163 La 
Times, 144-6 (Feb. 12, 1927). 

Rule-Making Power of the Courts, papers by members 
the Committee of the Conference of Bar Assn. De! 
gates: Josiah Marvel, Roscoe Pound, Chas. S. Cut 
ting, Frank W. Grinnell, E. W. Hinton, Chas. 
Cushing, Thos. W. Shelton, and E. R. Sunderla: 
13 Am. Bar Assn. Jour. (Mar. 1927, Part I1). 

Rule-Making Power on the Law Side of Federal Pract 
by Thos. J. Walsh, 13 Am. Bar Assn. Jour., 87 (192 
6 Ore. L. Rev., 1 (1926). 

Rules of Court in Iowa, J. McC. Stewart, 13 Iowa L. Rey 
398-425 (June, 1928). 

Rules of Court Statute held Valid, 12 Jour. Am. Jud. So 
70-6 (Oct. 1928). 

Rules of Pleading, Procedure and Practice adopted 
Washington Sup. Ct. Jan. 14, 1927. Printed in 4 
Washington Decisions, 1-12. Jay Thomas, Publi 
Printer, Olympia, Wash. 

Rules of Practice for the Sup. and Dist. Cts., of N. D 
adopted by Sup. Ct., June 26, 1920, effective Aug. 1: 
1920. Burleigh County Farmers Press, Bismarcl 
N. D. 

Rules of Sup. Ct. of Penn. and Rules of Equity Practic« 
as amended to Jan. 1, 1929. 

Rules of the Supreme Judicial Court of Mass. (1926). 

Rules of the Court of Appeals of Maryland and Genera 


Rules for the Regulation of Pleading and Practice of 
Courts of Equity of this State, Revised and adopted 


by Court of Appeals (1919). 

Senator Walsh on the Rule-Making Power on the Law 
Side of Federal Practice, by Roscoe Pound, 13 An 
Bar Assn. Jour., 84. 


Shall the Courts be Permitted to Exercise their Inherent 


Rights? A. B. Neil, Rep. Tenn. Bar Assn. (1926 
102-12. 

Some Principles of Procedural Reform, by Roscoe Pound 
4 Ill, L. Rev., 388, 491 (1910). 

Specific Instances of Rule-Making Power, 10 Jour. Am 
Jud. Soc., 132 (1927). 

Summary Judgment Rule Adopted by Superior Court « 
Conn., 15 Am. Bar Assn. Jour., 82 (1929). 


Texas Bar Association’s Legislative Program—Judicial 


Control of Procedure, 2 Tex. L. Rev., 422 (1924) 


Uniform Judicial Procedure, Report of Committee of Amer- 
ican Bar Association on, 47 Rep. Am. Bar Assn., 80, 


370 (1922); 48 Rep. Am. Bar Assn., 114, 343 (1923) 
49 Rep. Am. Bar Assn., 93, 483 (1924); 50 Rep. Am 


Bar Assn., 119, 539 (1925); 51 Rep. Am. Bar Assn., 
119, 505 (1926); 52 Rep. Am. Bar Assn., 118, 396 


(1927); 53 Rep. Am. Bar Assn., 138, 500 (1928). 


Uniform Rules of Court and Federal Judicial Efficiency, 


Editorial, 13 Am. Bar Assn. Jour., 266 (1927). 


Uniformity of Procedure in Federal Cts. (Advantages of 


Bill Vesting Rule-Making Power on Law Side i 
U. S. Sup. Ct.), Address by Henry W. Taft before 
Del. Bar Assn., 12 Am. Bar Assn. Jour., 20 (1926) 

Virginia: Report of Committee on Reform of Judicial Pro 
cedure, 28 Va. State Bar Assn. Rep., 71 (1915). 

Washington Judicial Council recommends adoption of cer 
tain rules to Sup. Ct. First Rep. of Judicial Coun 
cil, Jan. 1927, p. 7. 

Washington Judicial Council recommends adoption of addi 
tional Rules of Practice and Procedure, Second Rep 
Judicial Council (1929), p. 9. 


Washington Statute Held Valid, 12 Jour. Am. Jud. Soc., 70 


(1928). 
Washington Sup. Ct. adopts rules recommended by Ju 
dicial Council, 15 Am. Bar Assn. Jour., 223 (1929) 


Who Shall Control Criminal Procedure? 13 Jour. Am. Jud 
Soc., 107 (1929). 


Wisconsin Takes Long Step Forward (in Act Conferring 


Rule-Making Power), 13 Jour. Am. Jud. Soc., 71. 


ADDRESSES OF MAGAZINES AND ORGANIZATIONS MEN- 


TIONED IN BIBLIOGRAPHY 


Alabama Law Journal, University, Ala 

American Bar Association Journal, 1119 The Rookery, Ch 
cago. 

American Judicature Society, 357 E. Chicago Ave., Chicago 
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A YOUNG MAN Starting in on his profession 
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is often told to “put up a front.” But the 





a 


habit of Crane’s Bond, for his letterhead, 


persists even when he is concerned chiefly 


as 
Y 


NN 


with picking the most eligible clients. 


\/ 


; 


4 


Crane’s Bond is a 100% new white rag 


paper. Crisp, important, authoritative, it 


2 


unmistakably reflects standing, prestige, 
dignity . . . Naturally, Crane’s costs a bit 


more than the usual letterhead —but not 





nearly so much as you may have expected. 


CRANES 


BOND 


ofessional letterheads and envelopes 













CRANE & CO., Inc. « DALTON, MASSACHUSETTS 
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American Political Science Review, Lincoln Hall, Urbana, 


Boston Univ. L. Rev., Boston, Mass. 

California Judicial Council, Supreme Court, Sacramento, 
Calif. 

Central L. Journal, 1515 Pennsylvania Ave., Detroit, Mich. 

Colorado Bar Assn. Report, H. M. Humphreys, Secy., 937 
Equitable Bldg., Denver, Colo. 

Conn. Bar Journal, Jas. E. Wheeler, Secy., 42 Church St., 
New Haven, ‘Conn. 

Connecticut Judicial Council, R. H. Phillips, Secy., 18 
Asylum St., Hartford, Conn 

Cornell Law Review, Ithaca, N. Y. 

Detroit Legal News, Detroit, Mich. 

Florida State Bar Assn., Ed. R. Bentley, Secy., 901 Marble 
Arcade Bldg., Lakeland, Fla. 

Ga. Bar Assn. Rep., H. F. Lawson, Secy., Hawkinsville, 


ma. 

Harvard Law Review, Cambridge, Mass. 

Illinois Law Review, Chicago Ave. and Lake Shore Drive, 
Chicago. 

Iowa Law Review, Iowa City, Ia. 

Kentucky Law Journal, Lexington, Ky. 

Law Notes, Northport, N. Y. 

Law Times, Field House, Bream’s Bldg., London, E. C. 4, 
England. 

Maryland Bar Assn. Report, Jas. W. Chapman, Jr., Secy., 
911 Continental Blidg., Baltimore, Md. 

Massachusetts Judicial Council, F. W. Grinnell, Secy., 60 
State St., Boston. 

Michigan Law Review, Ann Arbor, Mich. 

Minnesota Law Review, Minneapolis, Minn. 

North Carolina Bar Assn. Report, Henry M. London, Secy., 
Supreme Court Bldg., Raleigh, N. C. 

North Carolina Judicial Conference, Edw. C. Seawell, Secy., 
Raleigh, N. C. 

Ohio Law Bulletin, 650 Main St., Cincinnati, Ohio. 

Oregon Law Review, Eugene, Ore. 

San Francisco Recorder, Stephenson St., San Francisco, 
Calif. 

S. Dak. Bar Assn. Report, Karl Goldsmith, Secy., Pierre 
Natl. Bank Blidg., Pierre, S. D. 

Tenn. Bar Assn. Report, A. L. Heiskell, Secy., Porter Bldg.., 
Memphis, Tenn. 

Texas Bar Assn. Report, Geo. C. Gaines, Secy., 1302 Sec- 
ond Natl. Bank Bidg., Houston, Tex. 

Tex. Law Rev., Austin, Tex. 

Univ. of Mo. Law Bulletin, Columbia, Mo. 

Va. Law Reg. (N. S.), University, Va. 

Va. State Bar Assn. Rep., G. W. Chichester, Secy., 1204 
Puget Sound Bank Bldg., Tacoma, Wash. 

Washington Judicial Council, Supreme Ct., Seattle, Wash. 

Washington Law Rev., Seattle, Wash 

W. Va. Law Quarterly, Charleston, W. Va. 

Wis. St. Bar Assn. Rep., G. G. Glasier, Secy., State Capital, 
Madison, Wis. 

Yale Law Journal, New Haven, Conn 


Rare Old German Law Volumes Acquired by 
Law School 


HE library of Von Richthofen, a German scholar 

who died in 1888, containing 4,250 volumes, has 
been purchased by Columbia University School of Law, 
it is announced. The collection is considered one of the 
most valuable records of the law as it existed in various 
cities and towns in Germany during medieval times. 
It includes a history of the laws of the Frisians, a 
Teutonic people inhabiting the region about the North 
Sea adjoining the Saxons who conquered England ; 
rare items dealing with the customary laws of towns 
and cities in the Netherlands and Northern Germany ; 
old grammars, dictionaries and glossaries; scientific 
treatises on European local law, and important gene- 
alogies. 

One of the great untold tales of the law, de- 
clared Professor Julius Goebel, Jr., of the Columbia 
University Law Library Committee, in announcing the 
purchase, is the influence which medieval laws had 
upon the common law which supplanted them. 
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Keystone View Co., Ir 


[he above picture is of the clothed skeleton of Jeremy 
Bentham, Philosopher, Lawyer and Reformer. It certainly 


deserves to rank as one of the curiosities of the age. T! 
story of it, which is perhaps not generally known, is a 
follows: For the advancement of science Bentham direct 
that his body should be dissected and this injunction wa 
obeyed. The skeleton has been carefully preserved in t 
Anatomical Museum of University College, London. It 


seated in his chair, covered with the clothes he 

monly wore, and supporting a waxen efhgy of his head 
Across one knee rests his favorite stick, “Dapple,” and at 
the foot of the figure lies the skull, with the white hairs 
of the old man still clinging to its surface These facts 
come from Atkinson, “Jeremy Bentham,” p. 208; and David 
son, “Political Thought from Benthan to J. S. Mill,” p. 44 
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LETTERS OF INTEREST TO THE PROFESSION 











An Important New Book 


THE LABOR 
INJUNCTION 


By Felix Frankfurter and Nathan Greene 














injunction in all 


injunction in 


their views or 
of future legis 
has never 
it is today 
it so adequat« 


} ' 
ee! 


This is a compre 


tive efforts to def 
bor disputes are traced in 


detail, and the 
injunction, in 
tions, 1s analyze 


tion. The labor injunction 


No « 


THE MACMILLAN COMPANY 


60 Fifth Avenue, New York 













hensive study of the labor 
its phases. The legisla- 
ne and limit the use of the 


idicial application of the 
leral and State jurisdic- 

Che authors then give 
he appropriate direction 


1 more vital subject than 
ther book has treated of 
is this. Price $5.00. 














Letters of Interest to the Profession 


The Association and Uniform Legislation 


Editor AMERICAN Ba 
Some | 
nor satistaction 
super-lobbyist with | 
slatures and the Co 
it considers advant 
resents. There is 
of uniforn 


not I 


at large 
lation 
point is the ur 
that 
or tl 


does 
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ates tne 1 as 


public 1e class 
sumers but rather 

of public utility ow: 
organized and n 
are ft ‘ 
icy and pract 
arks 


public sta 


They 
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iestion m 
ym the 
the 48 laboratories 
impose upon the stat 
pattern 

Members of t 

selves heartily that it 
with regard to the pr 


yy the American Ba 
the September r 

ton, Jr. It goes wit 
to be responsible for 
so far as concerns 


and that 
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sponsibility, 


depositor 


TION JOURNAL 
A. B. A. wouk 
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yush throug 


1 find 


dev elop 


no pride 
into a 
forty-eight leg- 
as in its wisdom 


atior 


neasures 





the interests which it rep- 

e usefulness to the citizenry 

It appears that the Asso- 

ehend that limit A case in 
utilities act Its genesis indi- 

is not intended to benefit the 
ganized and inarticulate con- 
nd to buttress the privileges 
yankers, probably the best 

al group in the United States. 
ast their own chestnuts. Proper 
aling with utilities is filled with 
rson who views the problem 
It is an ill service to close 
aling with this problem and to 


eady-made policy of utility-owner 
iation may congratulate them- 
10t placed in a similar position 
1 bank collection code launched 
rs Association and eulogized in 
Thomas B. Pat- 
depositor ought 
which asks credit 
integrity and re- 
be other than the 
the 


e JOURNAL by 
saying that the 
tems for he 
faith, 
f he 


the insolvency of 


merican 
Law Reports 
Annotated 


You get something out of A. 
L. R. which is not obtainable 
elsewhere — well - reasoned 
briefs. (More than 6,000 of 
them in the published 
volumes. ) 


These two-sided briefs 
are of inestimable value 
and service. (If interested 
send for a sample.) 


This vast amount of legal 
information in A. L. R. is 
obtainable at about 7% 
cents a brief. (How much 
would you charge to 

make one?) 


Consider the low cost, 
timeliness, availability, and 
“‘up-to-dateness"’ as exem- 
plified in A. L. R. and you 
must admit that nothing can 
take its place in the modern 
law office. (That’s what owners 


tell us.) 
Through A. L. R. it is sible 
to save a vast amount of time 


and effort in running down 
the law. (It goes straight 
to the point.) 


Let us tell you why A. L. 

R. is not allowed to grow 
stale but is always up to the 
latest date. (It’s an interesting 
story.) 
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banks involved, or to assume the risks of unfaithful or 
negligent agents he has no hand in selecting is so at vari- 
ance with equity and sound public policy that no group 
short of the powerful banker group could secure it favor- 
able consideration. 

Enlightened governmental policy is in the direction of 
safeguarding the unorganized masses from imposition on 
the part of organized groups, whether within the govern- 
ment or outside of it. Every man in active industrial life 
today must use the bank. It is our most important public 
utility. Loss of an item in an account may be disastrous 
to the individual, spelling the difference between solvency 
and insolvency, competency and want. Banks have means 
of insuring themselves against such losses and promptly 
shifting the burden to industry in general. They should 
continue to do so, and not put the burden upon the indi- 
vidual who has no such ability. Banks ought still to be 
responsible for the default of their collection agencies, and 
for receiving payments in other than currency. No fault 
need be found with the provision to make collection items 
preferred claims against the assets of an insolvent bank, 
when not intended as a credit. 

The American Bar Association ought to stand prepared 
to give the benefit of expert advice and information to gov- 
ernment agencies when asked by responsible government 
officers. Except where its own interests or the interests 
of its members are directly involved, it ought to shun 
lobbying or the promotion of legislation as an associa- 
tion. Government by powerful organizations legislatively 
irresponsible is an intolerable abuse. The American Bar 
Association ought to put this subject upon the agenda of 
an annual meeting and seriously consider whether it is 
not sound policy to call a halt at once upon this line of 


An Immediate Remedy Demanded 


Editor, AMERICAN Bar ASSOCIATION JOURNAL: 

The condition of semi-chaos of the business in certain of 
the Courts of the country arising from the multitude of cases 
growing out of the Prohibition laws certainly demands some 
immediate remedy. That remedy can most sanely come from 
the American Bar Association. Whatever view one takes of 
the wisdom or unwisdom of prohibition, sane people every- 
where are coming to recognize that conditions under existing 
law are rapidly becoming intolerable. The time is fast ap- 
proaching when something constructive must be done to rem- 
edy this situation. Politicians cannot do it for lack of cour- 
age and self interest; fanatics on either side of the question 
cannot do it because of the one-sidedness of their views. ~ 
American Bar Association certainly could take the lead in ad 
vocating some sane course, which would improve conditions 
in the Courts, and bring to an end the period of lawlessness 
which is now invading practically every section of our country. 

People generally have great respect for the American Bar 
Association. Any remedy it proposes will instantly comman 
the attention and the serious consideration of thinking people 
everywhere. Would it not be well for the Association to make 
a careful study of this matter through one of its existi: i 
committees or a Special Committee appointed for the purpos 
In this way definite plans for improvement of existing ial 
could be brought before the whole Association, and when 
finally approved by it, could afford a sensible course for the 
nation to follow. 

Sooner or later something must be done to correct exist- 
ing evils, and certainly the American Bar Association can best 
show the way in so far as business in the Courts is concerned. 


its activity. 
Washington, D. C. 


J. W. Bennett. 


Freperick S, Tyler. 


Washington, D. C., January 2, 1930. 





NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Idaho 





Hon. Jess HAWLEY 


President of the Commissioners of the 


Idaho State Bar 





Report of the Idaho State Bar for 1929 


Just and serious criticism, by promi- 
nent attorneys and laymen, of the prac- 
tice of law and the practices of lawyers 


created a determined effort to bring the 
profession to the place in the confidence 
of the people and value to the state that 
it should occupy. 

Nothing could be done without an or- 
ganization of attorneys—and very little 
so long as that was voluntary, because 
many lawyers held the view that the 
practice of law was a business, and their 
own business, and not a _ privilege 
granted by the State with implied obli- 
gations of service to the interest of 
Government; that the individual owed 
no serious or important duty to his pro- 
fession, and his own practice was his 
own affair, Only compulsory member- 
ship in an organization entrusted by the 
State with concerns of the profession 
could force the lawyers themselves to 
recognize the duty and responsibilities 
impressed by acceptance of a license fee 
to practice law. 

The result was a bitter fight in 1923 
over passage of the law organizing the 
Idaho State Bar. This fight was suc- 
cessful and the law was passed against 
the votes and opposition of practically 
all of the lawyers then in the Legisla- 
ture. The Act was not accepted as wise 
and fair by the lawyers of the State and 
was attacked several times in the Su- 
preme Court—in fact, it barely got rec- 
ognition by that Tribunal in a three to 
two decision, and the majority opinion 
ripped and tore the Act almost to use- 
lessness. The Commissioners were 
chiefly concerned with preservation of 
the Act. Its merits were slowly and 
grudgingly acknowledged. 

Legislative amendments in 1925 and 
1929 strengthened it. It grew in the 
favor and confidence of the Supreme 
Court, the people and the Bar, and we 


can now say that very little opposition 
exists. 

In 1929 the Legislature added impor- 
tance and recognition in an amendment 
which is quoted because of the value it 
has as suggesting to other Bar Organ- 
izations possibilities not ordinarily con- 
tained in Bar Acts: 

“16-A. The Governor, Supreme 
Court, or the Legislature of the State 
of Idaho, may request of the Board : 
investigation and study of and recom- 
mendations upon any matter relating to 
the Courts of this State, practice and 
procedure therein, practice of the 
and the administration of justice 
Idaho, and thereupon it shall be the duty 
of said Board to cause such investiga- 
tion and study to be made, reported to 
an annual meeting of the Idaho State 
Bar, and, after the action of said meet- 
ing thereon, to report the same to the 
officer or body making the request. The 
Board may, without such request, cause 
an investigation and study upon the 
same subject matters, and 


law, 


after a re- 
port thereon to an annual meeting 
the Idaho State Bar, report the same 
and the action of said meeting thereon 
to the Governor, Supreme Court, or the 
Legislature of the State of Idaho.” 

“16-B. The Idaho State Bar 
Board of Commissioners shall have th: 
power and authority to aid in the ad 
vancement of the science of jurispru- 
dence and in the improvement of the ad- 
ministration of justice.” 

The annual meeting of the Idaho State 
Bar was held in Idaho Falls, Idaho, in 
August, 1929. The amendments just 
quoted were decided as sufficient au- 
thority for the establishment of a Ju- 
dicial Council. Accordingly, the Bar 
Commissioners were authorized to ap- 


and 
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point five Judges and five Attorneys, 
and the result was the following per- 
sonnel of the Judicial Council: 


Hon. Alfred Budge, Chief Justice Su- 
preme Court, Boise; Hon. Wm. E. Lee, 
Justice of Supreme Court, Boise; Hon. 


McNaughton, District Judge, 
Hon, Ralph Adair, Dis- 
trict Judge, Blackfoot; Hon. Dana E. 
Brinck, District Judge, Boise; James 
Harris, Attorney, Weiser; A. L. Mer- 
rill, Attorney, Pocatello; Eugene A. 
Cox, Attorney, Lewiston; James Both- 
well, Attorney, Twin Falls; Frank Mar- 
tin, Attorney, Boise. 

By reason of the 
Judge Wm. E. Lee on the Interstate 
Commerce Commission a vacancy on 
the Council has been created. 

The funds necessary for the work of 
the Council were appropriated from the 


Wm. F. 
Couer d’Alene; 


appointment of 


fund created by the $5 license fees re- 
quired to be paid into the State Treas- 
ury by each practicing attorney of the 
State. 


The Judicial Council met November 
21, 1929, at Boise. All the members 
were present, and Chief Justice Alfred 
Budge was elected as President, and 
Hon. Frank Martin as Secretary. This 
Council is to report in time for the sum- 
mer annual meeting of the Bar. Its 
work consists of an exhaustive study of 
the judicial system of Idaho to the end 
that anachronisms and inefficiencies be 
discovered and reported, and the judicial 
procedure of Idaho brought to date. The 
work of the Commission also will take 
in a study and report on the adoption 
of new features in both civil and crim- 


inal practice, among these being the 
right of the state to comment on the 
failure of the defendant to testify; less 
than unanimous verdicts in criminal 
cases; right of a judge to comment on 
testimony; right of the Courts to make 
rules, removing that power from the 
Legislature. 

The press of Idaho has commented 
very favorably upon the personnel and 


purpose of the Judicial Council Commit- 
tee of the Idaho State Bar. The Idaho 
Falls meeting of the Bar requested the 
Bar Commissioners strenuously to 
test the right of trust companies to draw 
wills, trust instruments, and in othe 
ways practice law. A test case has been 
filed citing a Trust Company and its 
President to show cause why they 
should not be punished for contempt of 


con- 


court for practicing law and holding 
themselves out as so capable, without 
a license. 

The program presented at the Idaho 
Falls meeting was well received. It con- 
sisted of an address on “Judicial Council 
and Rule Making Power” by Hon. Ray- 
mond L. Givens, Associate Justice of the 
Idaho Supreme Court This address 
directed the attention of the organization 
to the need of a Judicial Council, and 
largely as a result the Bar took action 
in the organization of a Judicial Coun 
cil as before indicated. 

Hon. Alfred Budge, Chief Justice of 
the Supreme Court of Idaho spoke 
“Unification of Courts as Applied ) 


t 
Idaho.” This l 
well received. 

Hon. Jess Hawley gave an address on 
the new Idaho business Corporation 
Code. This Code was formed largely 
on the Uniform Business Corporation 
Act drafted by the Commissioners Qn 
Uniform State Laws. 

A very practical address was delivered 


address was particularly 


by Hon. Jesse R. S. Budge of Salt Lake 
on “Should Probate Juris- 


City, Utah, 
diction be in the District Court?” 
Hon. F. §S. Dietrich, Judge of 
United States Circuit Court of 
for the Ninth Circuit, 


ject “Causes for Disrespect for Law.” 
Jess HAwtey, 
Pres. Board of Commissioners, Idaho 


State Bar 


the 
Appeals 
gave a profound 
and interesting address under the sub- 





New York 








Hon. 


Frank H. Hiscock 
President of N. Y. State Bar Association 





New York State Bar Association’s 
Annual Meeting 

Frank H. Hiscock of Syracuse, former 

chief judge of the New York State 

Court of Appeals, was reelected presi- 

dent of the New York State Bar As- 

sociation at the annual meeting January 


17 and 18 in New York City. rhe 
meeting and the annual dinner showed 
the largest attendance in the history 
of the Association. Charles W. Walton 
and Harry M. Ingram, both of Albany, 
were elected secretary and treasurer re 
spectively. 

[The speakers included Governor 
Franklin D. Roosevelt, Cuthbert W. 
Pound, associate judge of the New York 
State Court of Appeals; John W. Davis 
Colonel William J. Donovan, Frederick 
E. Crane, associate judge of the New 
York State Court of Appeals; Frank H 
Hiscock, William M. Clark, Rollin B 
Santord, member of the New York 
State Board of Law Examiners; Sena 


tor Caleb H. Baumes, chairman of the 
legislative Crime Commission 

Judge Hiscock in his review of the 
association for the year of 1929 stressed 
the unprecedented increase in member- 
ship and reported progress on the more 
pressing problems of the bar. 

Adoption of a report on personal in- 
jury litigation was a feature of the 1930 
meeting. The report was submitted by 
the Committee on Litigation Affecting 
Personal Injury, of which Robert H. 
Jackson of Jamestown is chairman. Per- 


nal injury litigation last year became 
foremost in matters of importance be- 
fore the Bar of New York State. Leg- 


islation was introduced to control the 
so-called “ambulance chasing” by law 
but it failed of passage 


The report of Mr. Jackson’s commit- 
tee removes the problem from the state 
lawmaking bodies and places it with the 
Appellate Divisions in the various de- 
partments. In part it says: “The larger 
Bars should appreciate that many who 
oppose general legislation do so because 
in their background of experience there 
is not such manifest abuse as to just fy 
legislation restrictive of their freedom, 
The smaller Bars should appreciate that 
the problem of the larger city typified 
by the New York City situation, cannot 
be quarantined, that it threatens to 
spread throughout the whole State. 

The committee recommended as 
lows: “That the profession itself make 
a sustained and well considered use 
the inquisitorial and rulemaking power 
of the Appellate Division of the Supreme 
Court to correct profession al derelictions 
and abuses; that all of the Appell 
Divisions consider the desirability of an- 
nually designating a Justice of the Su 
preme Court in each department before 
whom complaints involving these 
may be presented and heard.’ 

The report then takes up the claim ad- 
justers side as follows: “Since the claim 


abuse $s 


agents and adjusters of defending 
surance or utility corporations are g 
erally laymen, not amenable to the dis- 
cipline of the profession or the rule 


recom 
iImpos- 


making power of the courts, we 
mend that legislation be favored 
ing counterbalancing restraints uy 
their abuses and activities 

Another report which was widely dis- 
cussed at the annual meeting came fr 
the Committee on the Organizatio: 
the Bar and Cooperation between State 


and Local Bar Associations A minor 
ity report was made by William 
Guthrie and Allan McCulloh, while t 
main report, which was adopted, was 
submitted by George H. Bond, chair 
man of the committee The majority 


report favored establishment of federat 
bars in the judicial districts of the State 
Action on a report from the Con 
mittee on Public Defenders recomme: 
ing establishment of such officers was 
deferred until the next annual meeting 
CHARLES W. WALTOo? 


Secretary 





Ohio 





Ohio State Bar Has Significant Mid- 


Winter atta 





Che Mid- Winter Meet 2 f the O 
State Bar Association, | eld at Dayt 
Jan. 23-24-25, witnessed the largest 
of-town registration in the history t 
Association An nteresting progr 
was carried out and a n I t 
portant decisi were i 

The State Bar's « t s erest 
codification of various branches w 
evidenced by the reports of a numbe 
committees. Judge 7 mas H. Da 
of Cincinnati, Chairman of the Commit 
tee on the Criminal Code, stated tl 
the work of the origi: committee 





been practically comy 
adoption by the last leg 
new Criminal Code 
had been enlarged to 
and they were very 
criticisms and suggestion 





and lawyers with reference 
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1 mmendations, which were discussed by 

ttee the chairman, among them proposals for 

ipal Code t g its work an amendment of the statutes of descent 

urging representatives of and distribution; for creation of a legal 

l i presumption that husband and wife died 

iarter forn f government to in the of seniority, the younger 

ee ‘ their difficulties ggestions surviving; that in descent and distribu 

a in Wilbur E. Bet tlined the tion the distinction between real and 

f the Committee an In- personal property be abolished, and on 

real property, the difference between 

ild have a pr S¢ de and non-ancestral property; 

esentation to the a il meeting that dower of the surviving spouse 

be increased; that the present provisions 

reference to inchoate dower and 

necessity for signature on deed be 

Howard L. Bark f Cleve continued, although in the opinion of 

He outlined the work of the com- the committee it should be abolished. 

particularly in the regional meet rhese and other recommendations of the 

and stated that the tual work committee were discussed with interest 

the propose mendments by the members, particularly the one 
tutory I d to dealing with inchoate dower. 

ee Mr. Edward D. Howat ( bus, The subject of “The Practice of Law” 

sult of whose work ld be sub- what constitutes the practice and viola- 

to the annual meeting in July. tions of the right of the profession to 

practice confined to those leg- 


1¢ 
” t and 
e towns and villages v d 


order 





Ss ¢ 
Code and ant i that this 
ready ancestral 
the 
report ol with 


_ommiuttee was pres ed »y the 


ifting 





form had be ssign 





eport contained a mber of rec- 1ave the 


ally qualfied—was also in the forefront 
of matters considered at this meeting. 
The report of the Committee on Pro- 
fessional Ethics, of which Past Presi- 
dent John A. Cline of Cleveland is chair- 
man, stated that the Supreme Court had 
adopted eight of the nine proposed new 
rules governing the conduct of attorneys, 
but had not defined the practice of law 
or adopted the proposed rule providing 
for the discipline of lawyers in the em- 
ploy of corporations which practiced 
law. On recommendation of the com- 
mittee, the amendments to the Canons 
of Ethics adopted by the American Bar 
Association in 1928 were adopted by the 
association; a resolution was passed that 
local bar associations institute proceed- 
ings to discipline offending members for 
practices condemned by the Supreme 
Court, and also take proceedings not 
only against lawyers but also against 
corporations which practice law; and 
another resolution was passed that the 
Attorney General of Ohio be requested 
to begin quo warranto proceed- 





ings against corporations now or 
hereafter engaged in the practice 
of law. Another committee, that 
on Grievances, reported that it 
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FEDERAL 
INCOME 


was giving careful attention to 
the practice of law by corpora- 
tions and requested that the 
Executive Committee be author- 
ized to appropriate the necessary 


funds for the investigation. The 
request was granted. 
The report of all the other 


committees, as well as the pro- 
ceedings at the joint luncheon of 
committees on Thursday, at the 
Conference of Bar Association 
Delegates, and at the meeting of 
the Judicial Section bore witness 
to real activity and a genuine 
constructive spirit in the organ- 


ization, 
The meeting was called to 
order Thursday morning by 


President William G. Pickrel, 
and prayer was offered by Rev. 


Hugh I. Evans. Addresses of 
welcome were made by Hon. 
Allen C. McDonald, mayor of 
Dayton, and Hon. Orin Britt 
Brown, Past President of the 
Dayton Bar Association. Re- 
sponse on behalf of the State 


organization was made by Hon. 
Walter G. Kirkbride, of Toledo, 
member of the Executive Com- 
mittee. President Pickrel’s ad- 
dress Thursday afternoon re 
vealed that the Association, de- 
spite its increased activities, 
is living within its income. He 
dwelt on the efficient work of the 
various committees and the suc- 
the regional meetings. 
He recommended that the ques- 
tion of an all-inclusive State Bar 
be given careful thought and at- 
tention, and that the Association- 
at-large elect a Vice-President, 
who could receive training to fill 
the highest office in the Associa- 


cess of! 


tion. At a later session Hon. 
John A. Elden of Cleveland, 
chairman of the All-Inclusive 


up the 
on this 
situation 


Bar Committee, took 
President's suggestion 
subject, discussed the 
with reference to this form of 
organization in various states, 
and moved that the Association 
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go on record as favoring an all-inclusive, 
self-governing bar organization for Ohio, 
and that the matter be referred to his 
committee with instructions to prepare 
definite proposals to carry out the plan 
for presentation at the annual meeting. 
The motion carried. 

The following addresses were made 
during the course of this unusually suc- 
cessful meeting. “Problems of the 
Lawyer in Matters before the Division 
of Securities,” by Hon. Anthony W. Geis- 
singer, Chief of the Division; “Problems 
of the Lawyer in Matters before the 
Public Utilities Commission,’” by Judge 
Frank W. Geiger, Chairman of the Com- 
mission; “The Problems of the Lawyer 
in the Trial of a Case,” by Hon. Luther 
Day, of Cleveland; “Problems of the 
Lawyer in Matters before the Indus- 
trial Commission,” by Hon. Thomas M. 
Gregory, a member of the Commission; 
“Problems of the Lawyer Relating to 
the Johns Hopkins Institute Survey,” 
by Chief Justice Carrington T. Marshall 
The Gridiron Dinner and Lance, at 
which Mr. George F. Holland of Day- 
ton, presided as master of ceremonies, and 
the annual banquet, at which Hon. 
Daniel W. Iddings, Past President of 
the State Bar Association, presided, were 
both highly enjoyable affairs At the 
latter delightfully humorous addresses 
were made by Hon. Murray Seasongood, 
former Mayor of Cincinnati, and by 
Hon. Roland W. Baggott, of Dayton 





Miscellaneous 





At the annual meeting of the Winne 
bago County Bar Association, which 
was held at the Court House at Rock- 
ford, Illinois, on Monday, January 13, 
1930, the following officers were elected 
for the present year: President, David 
D. Madden; Vice President, Charles H 
Linscott; Secretary, John R. Snively; 
Treasurer, Eldred E. Fell The new 
President is Corporation Counsel] of the 
City of Rockford and was Vice Presi- 
dent of the Association last year. Mr. 
Linscott served in the office of the At 
torney General of the State of Illinois 
under Patrick J. Lucey and is a mem 
ber of the law firm of North, Linscott, 
Gibboney, North & Dixon. Mr. Snively 
and Mr. Fell are serving their third term 
in their respective offices The retir 
ing President was B. A. Knight. Un 
der his direction the Association had 
the most active and successful year dur 
ing its long existence. 


The Eighteenth District (Minn.) Bar 
Association met on October 5th, 1929, 
for their annual convention and banquet 
The following officers were elected for 
the ensuing year: George Tyler, of Ell 
River, president ; Henry Soderquist of 
Cambridge, vice-president; E. J. Jorgen 
son of Anoka, secretary; F. H. Lindsey 
of Delano, treasurer. Raymond Hast 
ings of Elk River and Thomas Welch 
of Buffalo were elected on the Board 
of Governors. 

Harvey J. Curtis was unanimously 
elected president of the Gary (Ind.) Bar 
Association, at a meeting of that organ 
ization in November. Other officers 
chosen were as follows: Homer Sackett, 
vice-president; A. C. Pendleton, secre- 
tary, and T. J. Hurley, treasurer. 

The Tate County (Miss.) Bar Asso- 
ciation was recently organized and J. F 


Dean elected president and Harper 
Johnson, secretary. 

Organization of the Bar Association 
of the Eleventh Judicial District (Mo.) 
was completed in November. James F. 
Ball of Montgomery was selected as 
president, R. D. Rodgers of Mexico, 
vice-president; Glover Dowell of Mont- 
gomery, secretary, and Joe Bone, Jr., 
of Mexico, treasurer. 

The Madison County (Ill.) Bar As- 
sociation held its annual meeting on Oc- 
tober 21 and the following officers were 
elected: Thomas Williamson, Edwards- 
ville, president; William P. Boynton, 
Alton, vice-president; E. L. Maher, 
Granite City, treasurer. Miss M. Esther 
Funke was elected secretary. 

The annual election of officers of the 
Pueblo (Colo.) Bar Association was 
held in November, with Miles G. Saun- 
ders elected president for the ensuing 
year; Todd C. Storer was elected vice 
president, and O. G. Pope was reelected 
secretary-treasurer. 

C. Walter Randall of Garden City was 
chosen president of the Nassau County 
(N. Y.) Bar Association at the annual 
meeting of that ‘body recently held. 
Other officers chosen are as follows: 
Vice-presidents, Thomas R. Fay, Port 
Washington; James N. Gehrig, Hemp- 
stead, and Daniel Underhill, Jericho. O. 
Edward Payne, Glen ‘Cove, was re- 
elected treasurer, and Theodore N. Rip- 
som, Garden City, was re-elected secre- 
tary. 

At the annual meeting and banquet 
of the Otter Tail County (Minn.) Bar 
Association, held December 3rd, the fol- 
lowing officers were elected for the com- 
ing year: President, Cyrus Field, Fergus 
Falls; vice-president, W. P. Berghuis, 
a. Falls; secretary and treasurer, 

J. Daly, Jr., Perham. 

gies Fort Worth and Tarrant County 
(Tex.) Bar Association held its annual 
election of officers in October. Officers 
chosen were as follows: Hugh B. Smith, 
president; W. Erskin Williams, first 
vice-president; R. B. Young, Jr., second 
vice-president; Dexter Scurlock, third 
vice-president; R. B. Stone, Jr., secre- 
tary-treasurer. The following board of 
directors was re-elected: Walter B. 
Scott, Ernest May, Glenn Smith and 
Frank J. Wren. 

Matt J. Harbeson was elected the 30th 
president of the Kenton County (Ky.) 
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Bar Association at that organizat 
annual banquet on December 4th. Ort 
officers chosen were: Elmer Ware, 
president; Douglas Curry, secretary, 
Shelley D. Rouse and Robert ( 
mons, members of t i 
mittee. 

The Williamson County (Ill.) Bar 
ciation held its annual meeting in 
cember, and the following were ch 
as officers for the ensuing year: P: 
dent, Judge R. T. Cook; vice-presi 
Hosea V. Ferrell; secretary, S: 
Herrim; treasurer, William E. Myers 

At the recent annual meeting of 
Indianapolis Bar Association Williar 
Taylor was named president of the 
ganization. Other officers chosen for tl 
coming year were as follows: How 
S. Young, ‘first vice-president; Ear 
Cox, second vice-president; Donald 
Morris, treasurer; Eph Inman and ( 
ence W. Means, members of the ex« 
tive committee. 

Russell Keyes was elected presid 
of the Cole~County (Mo.) Bar Associa- 
tion at the annual meeting and ban 
of that organiaztion in Decem 
James Potter was named vice-presidet 
and H. P. Lauf, secretary. Tom 
Antrobus was re-elected treasurer. 

The St. Joseph County (Ind.) 
Association for the next year will 
headed by John W “hindler, unani- 
mously elected cunatiiens of the orgat 
ization at a recent meeting 
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S A LE S — Common Law and 


Under the Uniform Sales Act 


By IRVING MARIASH, of the New York City Bar 





DO YOU KNOW that 
major part of the law o 
bills of lading and ware 
house receipts is contained 
in the Uniform Sales Act? 


DO YOU KNOW that de 
cisions of other States, in 
terpreting the Uniform 
Sales Act, are of great im 
portance 

and might 
authoritati rulings be 
cause Or the express pro- 
vision of the Act that it 
“shall be interpreted as 
to effectuate its general pur 
uniform the 
States which 


yur own State, 


accepted as 
} 


pose to n Ke 
law of 
enact it 














DO YOU KNOW that the 
construction of the Uniform 
Sales Act has created rules 
wholly contrary to the com- 
mon law rules which were 
heretofore in force? 


DO YOU KNOW that the 
Uniform Sales Act is com- 
paratively new legislation, 
having been adopted in 
many of the States only 
within the last six years, 
and by some States as re- 
cently as 1929, and that only 
the latest work on the sub- 
ject can cover the recent de- 
cisions in these States? 
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I have ever used on any branch of the law.” 
HON. PAGE MORRIS, U. S. District Court, 
(Retired), Minn. 

“I keep the work on my desk and have 
ordered a duplicate set for the Law Li- 
brary.”—HON. ARTHUR F. ODLIN, U. 5. 
District Court, Ponce, Porto Rico. 

“In looking up a question, involving bank- 
ruptcy, I invariably first consult Collier.” 
—HON. HENRY W. GODDARD, U. 5S. 
District Court, New York City. 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title pol- 
icy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the foremost title in- 
surance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its ap- 
proved attorney list is 
composed of leading real 
estate attorneys. It re- 
quires opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are bene- 
fited by it. 


Upon request, we will 
mail you our bi-monthly 
publication “The Na- 
tional Titleman,” with- 
out expense or obli- 
gation. 
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—and it cost those who trusted him 
many thousand dollars 


Not long ago, in a nearby town, a group of execu- 
tives and attorneys of two corporations sat at a 
conference table. A document had been drawn, 
signed and approved by the lawyers, whereby one 
company deeded to the other a suburban sub- 
division of a good many acres. 

“Well, gentlemen,” said the President of the cor- 
poration that had sold the land, “so far as I can 
see this business is completed—except for the de- 
tail of filing the deed at the Court House. With 
your approval, I shall be glad to attend to that 
matter.” 

Approval came forthwith. The President filed the 
deed. But first he added to that document a para- 
graph stating that his company would keep title 
to certain building lots. When the deed was re- 
corded he mortgaged these lots. 

Result: The purchasers were put to great trouble 
and expense before the property could be sold. Title 
Insurance would have protected them against this. 


Whenever, you buy or lend on real estate a New York Title and 
Mortgage Company title policy is always your best policy. 


NEW YORK 
TITLE AND MORTGAGE 


COMPANY 
135 Broadway New York City 


Capital Funds over 60 million dollars 





Titles insured to real estate located any- 
where in the United States 



























































